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FINDINGS OF FACT AND OPINION 


The taxes here involved are unincorporated business 
franchise taxes. The petitioner complains of the failure 
of the Assessor to determine (a) that the petitioner’s busi¬ 
ness was one that by law, ethics and custom can not be 
incorporated; (b) that more than 80 per centum of the 
gross income of the petitioner’s business was derived from 
his personal services; and (c) that capital was not a ma¬ 
terial income producing factor in such business. He com¬ 
plains also of retroactive application of regulations. 

Findings of Fact i 

1. The petitioner is an individual, trading under the firm 
name of Pierre Ghent and Associates. He is engaged in 
the profession of engineering, specializing in that branch 
of that profession commonly called site planning engineer¬ 
ing. He is the sole proprietor of his business. His office is at 
1836 Jefferson Place, Northwest, Washington, D. C. All 
of which was true during the taxable years involved. 

2. The education, training, practice and experience of 
the petitioner in the field of civil engineering generally, 
and in that of site planning engineering specially, have 
been extensive and wide and were during the taxable years 
involved sufficient to render him a competent and capable 
practitioner in those branches of the engineering profession. 
The petitioner is a competent and capable engineer. He was 
duly registered as an engineer in the District of Columbia 

on September 17, 1951. 

10 3. The practice of site planning engineering as 

engaged in by the petitioner consisted of the ima- 
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ginative conception of a plan or scheme for the most ad¬ 
vantageous use of a parcel of land or “site,” as it was some¬ 
times called, and its development and presentation to the 
owner, for which the owner paid the petitioner a fee or 
other compensation. In carrying out his duties or under¬ 
taking in practicing site planning engineering the peti¬ 
tioner was required to, and did have civil engineering skill 
and experience, productive imagination, a knowledge of 
business, business trends and other phases of economics, 
and familiarity with zoning and other governmental regu¬ 
lations. 

4. The conception of the petitioner was represented as a 
design consisting of a written description and accompany¬ 
ing plats of the particular land area under consideration. 
Typically, the petitioner's procedure in evolving a site plan 
was substantially or essentially the following. Upon being 
employed by the owner he either received an aerial or 
topographical map from the owner or directed one of his 
drafting employees to prepare a topographical map. The 
petitioner examined the site and began the consideration 
of the plan. He determined tentatively where should be 
located roads and their design, and where would be located, 
if at all, school sites, parks, drainage ways, single family, 
detached, semi-detached, multiple dwelling developments, 
apartments, and the commercial and industrial area. All 
plats and sketches, tentative or final were made under the 
personal direction of the petitioner. The petitioner con¬ 
ferred with the highway, sanitary, and other government 
departments and with the planning commission, if any, 
and the School Board, of the county or other municipal 
subdivision in connection -with the location of streets, 
sewers, schools and other construction. In some cases the 
petitioner determined what part of the tract of land, if any, 
should be donated to public use. The petitioner after such 
study and consultation finally determined what, in his 
judgment was the most advantageous use, economically, to 
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be made of the land and submitted his plan to the 
11 owner with appropriate written description, plats, 
drawings, or other descriptive material. Such deter¬ 
mination was made by the petitioner solely, and no em¬ 
ployee nor any other person participated in such deter¬ 
mination. 

5. In the conception and development of plans for land 
use a large amount of drafting was required. Such was 
done by employees of the petitioner under his direction, 
and depicted the concepts of the petitioner. In addition, 
storm sewers, and other minor highway structures were 
designed by an employee or employees at points determined 
by, and under the direction of the petitioner. Moreover, 
grades were established by employees in relation to streets 
as located or determined by the petitioner. The employees 
engaged directly in such drafting, designing and engineer¬ 
ing work, and the compensation paid each during the tax¬ 
able years involved are as follows: 


DRAFTSMEN 


Name 

1950 

1951 

1952 

Bryantt, John J. 


$2,079.71 

1 

Collins, Webster A. 


1,329.50 

$5,178.00 

Custer, David J. 

.. $7,028.50 

2,368.97 


Iglauer, Benjamin C.... 

832.50 

1,681.00 

2,005.38 

Kuczko, George T. 


664.17 


Lautman, Donald A. 

.. 2,006.14 

2,974.62 

98.00 

Lemmon, Lawrence C.... 

.. 6,901.27 

7,687.74 

6,105.00 

Motter, John W. 

.. 3,009.27 

4,767.00 

2,973.00 

Nibley, Reed W. 

613.01 

1,674.48 

3,372.78 

Norris, Jerome J. 

.. 6,765.92 

6,773.58 

6,772.00 

Ravenscroft, Frank H... 


2,250.00 

1 

Sommers, Earl. 

277.51 


j 


$27,434.12 

$33,350.77 

$26,504.16 
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6. Jerome J. Norris, employed by petitioner for about 
seven and a half years at the time of this hearing, was 
petitioner's senior employee and chief draftsman. He was 
not a graduate engineer but had completed three years of 
study toward a degree in mechanical and civil engineering. 
His primary function which took up about all his time was 
the drafting of plans conceived by the petitioner. His work 
did not consist of originating the creative ideas contained 
in the plans but simply involved the mechanical and routine 

work of physically drafting or drawing onto paper 
12 the ideas developed by petitioner. Norris worked 

entirely under petitioner’s direction and supervision. 
In the latter part of 1951 Norris began assisting petitioner 
in scheduling the drafting work among the other employees. 
Petitioner would tell Norris what he wanted done and 
Norris would carry out his instructions. Usually all he had 
to do was to distribute the work among the other employees 
and tell them when it had to be completed. He did not 
supervise their work in the sense of telling them -what to 
do or showing them how to do it. All the work done by all 
employees was subject to final check by petitioner and not 
by Norris. Norris never made any final decisions relating 
to the plans. He occasionally had contact with petitioner’s 
clients and government agencies in connection with minor 
details. He never negotiated any business with petitioner’s 
clients. Whenever Norris talked to a client in the absence 
of petitioner he reported to petitioner what had transpired. 
Petitioner could change anything to which Norris had 
agreed with a client. During the taxable years involved 
petitioner was never absent from his office for a period 
longer than part of a day. Norris was paid $137.50 per 
week, plus $4.00 an hour for overtime. 

7. Lawrence C. Lemmon had been employed by petitioner 
for five years and nine months at the time of this hearing. 
He graduated from Penn State in 1930 with the degree of 
B. S. in landscaping and architecture and thereafter worked 
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for the Government for about fifteen years. During the 
taxable years he was employed by petitioner chiefly as a 
draftsman and did anything he was asked to do in the way 
of drafting, tracing and engineering. Occasionally, when 
certain features of the petitioner's studies required the 
rendition of plans or the addition of landscape architectural 
treatment, Lemmon did that work. That was done com¬ 
pletely under the direction of the petitioner. Petitioner had 
an agreement with Lemmon whereby Lemmon was free to 
perform professional landscape architectural service indi¬ 
vidually on his own time. Lemmon’s fees for his independent 
services were $5.00 an hour for consultation 
13 and $3.00 an hour for design and drafting. The peti¬ 
tioner did not share in the income derived from those 
services. Petitioner paid Lemmon $2.61 an hour for a 44- 
hour week and time and a half for overtime. The inde¬ 
pendent w'ork done by Lemmon differed from that per¬ 
formed by him for petitioner in that with regard to the 
former he originated the design, whereas, on his work for 
petitioner he took his directions from petitioner. Petitioner 
would tell Lemmon what he wanted done and Lemmon 
would then carry out petitioner’s instructions, subject to 
petitioner’s comments and criticisms. Lemmon never made 
any policy decisions in connection with petitioner’s busi¬ 
ness. 

8. Webster A. Collins, who had been employed by peti¬ 
tioner a little over two years at the time of this hearing, 
received a Bachelor of Civil Engineering degree from 
George Washington University in June, 1950, and a Master 
of Science degree in Engineering from the University of 
Maryland in May, 1951. His primary duty was to design 
storm drainage sewers for the projects developed by the 
petitioner. He also performed other detailed work relating 
to site planning such as establishing street grades and de¬ 
signing minor highway structures such as culverts and 
retaining walls. His designing work consisted chiefly of 
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mathematical computations to insure that the structure 
would stand the strains and stresses to which it would be 
put when erected, and it involved decorative concepts only 
to a minor extent. The work he did was in accordance with 
the principles laid out and established by petitioner and 
was subject to petitioner’s supervision and control. The 
starting point of Collins’ work was a profile established by 
petitioner from which Collins would establish various items 
such as elevations and grades by the use of mathematical 
formulae. There was little or no discretion in the work per¬ 
formed by Collins since the location and design of storm 
sewers was governed by the physical facts in the profile 
or plan established by petitioner. Collins never had any 
dealings with petitioner’s clients. He was paid a -weekly 
salarv. 

14 9. The work performed for petitioner by David 

J. Custer was similar to that done by Collins. In 
addition, he helped petitioner in a minor capacity similar 
to that exercised by Norris in seeing that certain work was 
distributed and that the rest of the employees were kept 
busy. He did not have as much contact with clients as did 
Norris, and his work was entirely subject to petitioner’s 
supervision. Custer was a graduate of Baltimore Poly¬ 
technic Institute but did not have an engineering degree. 
He was not a registered engineer in the District of Colum¬ 
bia while he worked for petitioner. Custer left petitioner’s 
employ in May, 1951, because petitioner forbade him, as 
he did all of his employees, from having negotiations with 
his clients and because he was offered a position with 
another firm which gave him more freedom of action and 
a greater chance for individual management. 

10. Petitioner employed Frank H. Ravenscroft for three 
months in 1951 for the purpose of assisting him in some 
of the creative aspects of his work and as an office manager. 
Ravenscroft was discharged because petitioner believed 
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that he was unable to perform such work and because peti¬ 
tioner believed that he attempted to “steal” petitioner's 
clients. 

11. The other employees in the foregoing table per¬ 

formed minor drafting services for petitioner. Most of 
them were young men employed as trainees under a coop¬ 
erative student plan, who worked for petitioner chiefly for 
the experience they derived therefrom. ! 

12. During 1951 and 1952 Mildred E. Moeller was em¬ 
ployed by petitioner as his secretary and bookkeeper, and 
Samuel W. Burton as his janitor and maintenance man. 
At various times throughout those years he employed a 
number of other people in connection with the maintenance 
and operation of the building which he owned and in which 
his offices were located. The salaries or compensation of 
such persons was, during the taxable years involved, as 

follows: 


15 OFFICE 


1951 1952 


Moeller, Mildred E. 

... $4,413.70 

$2,792.00 

Beal, Lawrence. 

78.50 


Burton, Samuel E. 

... 2,534.98 

1,509.25 

Davis, James E. 

8.00 


Edge, Bozzie. 

60.00 


Maner, Henry. 

102.50 


Pitts, Fred C. 

Bed, Harry J. 

350.50 

21.00 

Thomas, Walter. 

16.00 


Vaughn, Russell. 

7.50 


Wiggins, Floyd. 

7.00 


Wiggins, George. 

711.50 



$3,876.48 

$1,530.25 
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13. During the taxable years involved the petitioner from 
time to time, as the volume of his work required, employed 
independent or “free lance” draftsmen on an hourly basis 
and paid them compensation as follows: 

1950 1951 1952 

$ 2,694.03 $1,501.74 $ 295.95 


14. In respect of some of the plans conceived and devel¬ 
oped by the petitioner during the taxable years involved 
it was necessary to have done surveying and other field 
engineering work of a type which the petitioner was not 
equipped nor prepared to do. Independent engineering firms 
were employed to do this work and bills were submitted by 
such other engineering firms to the petitioner and the 
amounts charged by them were added to the compensation 
which the petitioner received from his clients. No commis¬ 
sion or other charge was added to such bills and no profit 
was made by the petitioner in respect thereto. Such engi¬ 
neering companies had nothing to do with the conception 
or development of the plans in connecton with which they 
performed the above described services. One of the engi¬ 
neering firms, namely, Associated Engineers, was incorpor¬ 
ated. The amounts paid Associated Engineers and Seybolt 
& George during the taxable years involved are as 

follows: 

16 1950 1951 1952 

Associated Engineers $ 1,045.00 $ 1,225.37 $ 

Seybolt & George 12,605.41 12,343.93 3,960.50 

15. The assets used by petitioner in his business and the 
liabilities incurred in connection therewith during the tax¬ 
able years involved are as follows: The land and building 
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listed as assets above are the offices occupied by the 
petitioner. 

16. The gross income of petitioner’s business for the tax¬ 
able years involved was as follows: 


1950 

$ 78,200.35 

1951 

109,768.77 

1952 

76,247.67 


17. Petitioner attracted clients to his business because 
of his ability and reputation. The majority of his work 
was referred to him by satisfied clients or persons who had 
heard about him and about the character of his work. Peti¬ 
tioner’s employees did not bring any business into his 
office. The business would have, in all likelihood, ceased to 
exist if the petitioner had been removed from it. 

18. Petitioner’s relations with his clients were personal¬ 
ized. They looked to him to carry out the services for 
which he was employed. He was responsible to them for 
the performance of such services. Petitioner’s employees 
occasionally came in contact with his clients in connection 
with minor technical problems subject to petitioner’s final 
approval. Petitioner’s employees did not have any au¬ 
thority to, nor did they make any decisions regarding 
policy or overall design or plans. 

19. Corporations are engaged in the engineering busi¬ 
ness in the District of Columbia. Application for corpora¬ 
tion licenses had been applied for and granted by the 
District of Columbia of the following corporations with 
businesses indicated as follows: 

Thomas B. Bourne Asso., Inc. 

1204 Dupont Circle Building 

Washington, D. C. 

Engineering and Architectural Services. 
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Wilberding Co., Inc. 

1822 Eye St., N.W. 

Washington, D. C. 

Consulting Engineers. 

Associated Engineers, Inc. 

1711 Conn. Ave., N.W. 

Washington, D. C. 

Consulting Engineers. 

20. During the calendar years 1950, 1951 and 1952, in 
the more than 80% of gross receipts derived from the 
engineering business conducted by the petitioner, and here 
involved, and in the conduct and carrying on of such busi¬ 
ness, capital was not an income producing factor. 

21. The petitioner filed unincorporated business fran¬ 
chise tax returns for each of the taxable years here in¬ 
volved. On April 16, 1951, the petitioner paid unincorpor¬ 
ated business franchise tax for the calendar year 1950 in 
the amount of $614.67; on April 15, 1952, he paid a like 
tax for the calendar year 1951 in the amount of $981.17; 
and on June 15, 1953, he paid a like tax for the calendar 
year 1952 in the amount of $645.36. On December 26, 1951, 
the petitoner filed with the Assessor a claim for refund of 
tax paid for the calendar year 1950, and on July 30, 1953, 
filed with the Assessor a claim for refund for the taxes 
paid for the calendar years 1951 and 1952. On September 
8, 1953, the three claims for refund just above mentioned 
were denied. This proceeding was filed September 22, 1953. 

Opinion 

The petitioner filed an unincorporated business fran¬ 
chise tax return with the Assessor of the District of Co¬ 
lumbia for the calendar years 1950,1951 and 1952, and paid 
the franchise taxes computed thereon. There is no con- 
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troversy here concerning such computation. Subsequently, 
within the time prescribed by law, the petitioner 
18 filed with the Assessor claims for refund demanding 
the return of the unincorporated business franchise 
taxes which he had paid therefor. In due course all such 
claims for refund were denied. It is from such action of 
the Assessor that the petitioner here appeals. Such appeal 
brings into focus Section 1 of Title VIII of the District 
of Columbia Income and Franchise Tax Act of 1947, 61 
Stat. 331 (1947), (Section 47-1574, D. C. Code, 1951 Ed.), 
which reads as follows: 

“ TITLE VIII—Tax on Unincorporated Businesses. 

Section 1. Definition of Unincorporated Busi¬ 
ness.—For the purposes of this article (not alone 
of this title) and unless otherwise required by 
the context, the words ‘unincorporated business’ 
mean any trade or business, conducted or engaged 
in by any individual, whether resident or non¬ 
resident, statutory or common-law trust, estate, 
partnership, or limited or special partnership, 
society, association, executor, administrator, re¬ 
ceiver, trustee, liquidator, conservator, committee, 
assignee, or by any other entity or fiduciary, other 
than a trade or business conducted or engaged in 
by any corporation; and include any trade or 
business which if conducted or engaged in by a 
corporation would be taxable under Title VII of 
this article. The words ‘unincorporated busi¬ 
ness’ do not include any trade or business, which 
by law, customs, or ethics cannot be incorporated 
or any trade or business in which more than 80 per 
centum of the gross income is derived from the 
personal services actually rendered by the indi¬ 
vidual or members of the partnership or other 
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entity in the conducting or carrying on of any 
trade or business and in which capital is not a 
material income-producing factor. (Sec. 47-1574, 

D. C. Code 1950).” 

During the taxable years involved there were in force 
regulations adopted by the Commissioners and pertaining 
to the Income and Franchise Tax Act of 1947. Such regu¬ 
lations, as far as pertinent and applicable here, provide 
as follows: 

“Sec. 8-1 (e) A trade or business may be 
exempted under item (2) of Sec. 8-1 (d) only if 
both qualifications are met; that is, the 80% ex¬ 
cess requirement and the requirement that capital 
is not a material income-producing factor. To 
meet the 80% excess requirement, it is requisite 
that more than 80% of the gross income of the 
trade or business be derived from the personal 
services actually rendered by the individual or 
members of the partnership or other entity in 
conducting or carrying on the trade or business, 
and such 80% shall not include the gross income 
derived from personal services rendered by em¬ 
ployees or other persons who are not the owner or 
owners of the business.” 

“Sec. 8-1 (f) In the application of item (2) of 
Sec. 8-1 (d), the total value of all those as- 
19 sets of the business (whether such assets be 
of a tangible or intangible nature and irre¬ 
spective of how acquired) which are essential to 
and used in conducting such business shall be con¬ 
sidered ‘capital’ used in the business. If 20% or 
more of the gross income from the business is de¬ 
rived from charges for personal services rendered 
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by employees or agents of the business (as distin- < 
guished from the owner or owners of the business), 
the question of whether capital is or is not a ma¬ 
terial income-producing factor is immaterial since 
such business would be subject to the tax as an 
unincorporated business. Stated, otherwise, a busi¬ 
ness which may be exempted from the payment of 
this tax by reason of the fact that capital is not 
a material income-producing factor can only be 
one in which more than 80% of the gross income 
of the business is derived from the personal ser¬ 
vices rendered by the owner or owners of the busi- j 
ness; in any case falling within this category in 
which the taxpayer believes that the use of capital 
(as such word is defined above) was not a material 
factor in producing the income of his business 
and where the average total amount of such capi¬ 
tal employed during the full taxable year ex- j 
ceeded 20% of the total charges during such year 
to the customers or clients of the business for the 
services of the owner or owners of the business, 
such taxpayer is required to submit the facts of 
the case in writing to the Assessor for a ruling 
thereon before the date on which the return would 
otherwise be due if he wishes to escape the 
penalty for failure to file a return. Where an indi¬ 
vidual or other entity carries on two or more busi- ! 
nesses which are, in fact, distinct and separate, 
such businesses shall be considered separately 
for purposes of determining exempt status under ; 
this regulation.’’ • 

• i 

On March 17, 1953, that is to say, several months after 
the close of the taxable year here involved, Sections 8-1 (e) 
and 8-1 (f) of the regulations were amended to read as 
follows: 
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“Sec. 8-1 (e). Any trade or business may 
be exempted under item (2) of Sec. 8-1 (d) 
only if both qualifications are met; that is, the 
80% excess requirement and the requirement 
that capital is not a material income-produc¬ 
ing factor. To meet the 80% excess require¬ 
ment, it is requisite that more than 80% of the 
gross income of the trade or business be derived 
from the personal services actually rendered by 
the individual or members of the partnership or 
other entity in conducting or carrying on the trade 
or business. In determining whether the business 
meets this requirement it will be presumed that em¬ 
ployees and agents of the business (as distin¬ 
guished from the owner or owners of the business) 
produced gross income for the business in an 
amount at least equal to the gross amount paid 
such employees and agents, so that if the total 
amount paid such employees and agents exceeded 
20% of the gross income of the business during any 
tax year, it will be further presumed that the 80% 
exemption requirement has not been met. 

20 “ Sec. 8-1 (f). In the application of item (2) 

of Sec. 8-1 (d), the total value of all those as¬ 
sets of the business (whether such assets be of a 
tangible or intangible nature and irrespective of 
how acquired) which are essential to and used in 
conducting such business shall be considered “capi¬ 
tal” used in the business. If 20% or more of the 
gross income from the business was paid for 
personal services rendered by employees or agents 
of the business (as distinguished from the owner 
or owners of the business), the question of whether 
capital is or is not a material income-producing 
factor is immaterial since such business would be 
subject to the tax as an unincorporated business. 
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Stated otherwise, a business which may be ex¬ 
empted from the payment of this tax by reason 
of the fact that capital is not a material income- 
producing factor can only be one in which more 
than 80% of the gross income of the business 
is derived from the personal services actually 
rendered by the owner or owners of the business; 
in any such case falling within this category in 
which the taxpayer believes that the use of capital 
(as such word is defined above) was not a material 
factor in producing the income of his business and 
where the average total amount of such capital em¬ 
ployed during the full taxable year exceeded 20% 
of the total charges during such year to the cus¬ 
tomers or clients of the business for the services 

; 

of the owner or owners of the business, such tax¬ 
payer is required to submit the facts of the case 
in writing to the Assessor for a ruling thereon 
before the date on which the return would other¬ 
wise be due if he wishes to escape the penalty for 
failure to file a return. Where an individual or 
other entity carries on two or more businesses 
wrhich are, in fact, distinct and separate, such 
businesses shall be considered separately for pur¬ 
poses of determining exempt status under this 
regulation.” 


Several questions are presented for solution in this pro¬ 
ceeding. The first logically, perhaps, is whether the regu¬ 
lations in force during the taxable years involved are to 
be applied, or whether the taxable status and liability of 
the petitioner is to be determined by the regulations of 
March 17, 1953. The other questions that must be re¬ 
solved are whether more than 80% of the petitioner’s gross 
income from his engineering business was derived from 
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personal services actually rendered by him; and, finally, 
whether or not capital was an income- producing factor in 
his business. 

The Court is of the opinion that the regulations adopted 
March 17, 1953, are not applicable. While there is 
21 support in the decisions of the Supreme Court for the 
proposition that regulations may be applied retroac¬ 
tively, the rule seems to be that such cannot be done if during 
the taxable year there were in effect contrary regulations 
pertaining to the subject matter. It is only where there are 
no prior regulations that retroactivity is permitted. In Hel¬ 
vering v. R. J. Reynolds Tobacco 'Company, 306 U.S. 110, 83 
L. Ed. 536, 541, 59 S. Ct. 423, an attempt was made to apply 
retroactively regulations adopted after the close of the tax¬ 
able year there involved. Such was denied by the Supreme 
Court, speaking through Mr. Justice Roberts, who said: 

“Petitioner urges that the amendment operates 
retroactively and governs the ascertainment of 
gross income for taxable periods prior to the date 
of its promulgation, and, further, since Congress 
has reenacted § 22 (a) in the Revenue Acts of 
(June 22) 1936, (49 Stat. at L. 1648, 1657, chap. 

690) and (May 28) 1938 (52 Stat. at L. 452, 457, 
chap. 289, 26 U.S.C.A. § 22(a), it has approved 
the regulation as amended. We hold that the re¬ 
spondent’s tax liability for the year 1929 is to be 
determined in conformity to the regulation then 
in force.” 

Following the Reynolds case closely was Helvering v. 
Wilshire Oil Company, 308 U.S. 95, 84 L. Ed. 101, 105, the 
opinion in which was delivered by Mr. Justice Douglas. 
There we find this language: 
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“These regulations applied prospectively only 
and did not purport to reach back to earlier years 
when the taxpayer relied on a different rule or 
practice.” 

«**•••••• 

“We are not dealing here, as was this Court in 
Helvering v. R. J. Reynolds Tobacco Co., 306 U. S. 
110, 83 L. Ed. 536, 59 S. Ct. 324, supra, with regu¬ 
lations applied retroactively. These are applied 
prospectively only.” 


The second Reynolds case, namely, Helvering v. Reyn¬ 
olds, 313 U. S. 428, 85 L. Ed. 1438,1441, delivered by Judge 
Douglas also, dealt likewise with retroactivity of regula¬ 
tions. While retroactivity was permitted, it was done so 
by distinguishing that case from the first Reynolds case in 
this way: 


“Nor is Art. 113 (a) (5)-l(b) of the Regulations 
condemned by Helvering v. R. J. Reynolds Tobacco 
Co., 306 U. S. 110, 83 L. Ed. 536, 59 S. Ct. 423, 
supra. That case turned on its own special facts. 
The transactions there in question took place at 
a time when a regulation was in force which 
22 expressly negatived any tax liability. The 
regulation remained outstanding for a long 
time and was followed by several re-enactments of 
the statute. About five years after the transac¬ 
tions in question took place the prior regulation 
was amended so as to impose a tax liability. There 
are no such circumstances here. No relevant regu¬ 
lation was in force at the time respondent sold the 
securities in 1934 ” (Emphasis supplied). 


Manhattan General Equipment Co. v. Commissioner, 297 
TJ. S. 129, 80 L. Ed. 528, relied upon by the respondent, was 
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decided before the first Reynolds case. There is, however, no 
real conflict between the two cases, because in the Manhat¬ 
tan General Equipment case the earlier regulation was held 
to be invalid, so that for the purposes of the decision there 
was no prior regulation, as in the instant case. 

The respondent has cited as supporting the validity of 
regulations Sec. 325 of Mertens Law of Federal Income 
Taxation entitled “Power of The Commissioner to Apply 
Regulations Prospectively and Retroactively” found on 
pages 102 to 110, in Vol. I of that very excellent work on 
taxation. There is nothing in the above mentioned section 
of Mertens to justify the position of the respondent. On 
the contrary it supports the proposal that regulations will 
not be applied retroactively where there has been a prior 
contrary regulation in effect during the taxable years in¬ 
volved. After discussing the two Reynolds cases Mertens 
has this to say: 

«*##•*•## 

“It is reasonably clear that this decision indi¬ 
cates that the Supreme Court would approve 
changes in the regulations prospectively applied 
where there had been no prior regulation and it 
would reasonably follow that it would likewise 
approve prospective regulations even though there 
had been prior regulations expressing a contrary 
interpretation. The case is also authority for the 
point that the Supreme Court will approve retro¬ 
active regulations in so far as they are promul¬ 
gated under an existing statute and are issued 
within a reasonable time after the enactment of 
that act where there are no prior regulations to 
the contrary. The Supreme Court would also prob¬ 
ably approve a retroactive application of the regu¬ 
lations under prior acts -where there was no spe¬ 
cific regulation to the contrary in existence during 
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the prior years, although the decision in the later 
Reynolds case is not direct authority for this con¬ 
clusion. 

The language of the opinion in the later Reynolds 
case permits the argument that regulations will not 
he retroactively applied where they are in conflict 
with a regulation to the contrary, which was in 
force during the prior year and which covered the 
issue specifically. 

a* ***•*# 


23 See also Aluminum Company of America v. United 
States, 123 F. 2d 615. 

Since the Court believes that the regulation of March 17, 
1953, is not applicable, it is unnecessary to decide the ques¬ 
tion raised by the petitioner’s contention that the amended 
regulation in itself is invalid. 

We come now to consider the other questions raised in 
the light of the law and of the regulations that were in 
force during the taxable years here involved. The ques¬ 
tions that must be resolved are three in number:(a) whether 
the business of the petitioner was of the character which by 
law, custom or ethics can not be incorporated; (b) whether 
more than 80% of petitioner’s gross income was derived 
from personal services actually rendered by him; and (c) 
whether capital was an income producing factor in his 
business. 


The first question is whether the business of the peti¬ 
tioner is one v’hich by law’, custom or ethics can not be in¬ 
corporated. This presents no serious difficulty in solution. 
The facts as found indicate that several engineering firms 
have been incorporated and are practicing engineering busi¬ 
ness, and are duly licensed so to do, in the District of Co¬ 
lumbia. In the United States Tax Court case hereinafter 
cited, the taxpayers were incorporated engineering busi- 
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nesses. There is no legal obstacle to the incorporation of an 
engineering business. Certainly there is no ethical reason 
why it should not be done and the record discloses no cus¬ 
tom indicating that such business can not be incorporated. 
For the reasons stated the Court holds that the business 
as conducted by the petitioner can be incorporated. If there 
were no other grounds for exemption or exclusion from the 
operating of the Income and Franchise Tax Act the Court 
would have to rule that the Asessor’s action in denying 
petitioner’s claims for refund was proper. There are, how¬ 
ever, as above indicated, two other questions which must 
be considered, because if either of them can be answered 
unfavorably to the petitioner, the petitioner cannot here 
prevail. If both can be resolved in his favor, he must 
succeed. We now come to consider them. 

24 The Court is of the opinion that more than 80% 
of the gross income derived from the petitioner’s 
engineering business was the result of personal services 
actually performed by him. His business was highly per¬ 
sonalized. His clients were attracted by his reputation and 
ability. All the work, except some of the very small details, 
was done under his direct and personal supervision. It is 
clear that the business would not have existed and would 
have ceased entirely had the petitioner become separated 
from it. He was the business. What he was paid for was 
not the services of draftsmen, or engineering employees, 
or the supplemental engineering work done by Associated 
Engineers, Inc., and Seybolt & George. Such services were 
auxiliary. What he was compensated for was a product of 
his imagination—a plan conceived by him for the most bene¬ 
ficial use of a particular land area. The plats and maps 
and brochures merely represented or depicted his concep¬ 
tion, not unlike the canvas and frame of a portrait. 

After thorough consideration of the facts as presented, 
the Court can see no substantial difference between this 
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case and the Adair case, 1 which involved the engineering 
services performed by George P. Adair, essentially similar 
to those herein performed by the petitioner. It is true that 
the evidence relating to the percentage of gross receipt? 
paid for what might be called purely engineering services 
is not as clear as it was in the Adair case. An analysis of 
the testimony and the facts as found by the Court would 
clearly indicate that, considering drafting as not engineer¬ 
ing work, less than 20% of the gross receipts were paid for 
engineering services. This is not negatived in any way by 
the fact lhat substantial sums were paid to two engineering 
firms for establishing grades and the like on particular 
areas. Such services were purely supplemental. The 
25 Adair case originated in this Court, 2 then the Board 
of Tax Appeals, and after considering the evidence 
and the facts as found by the Board, the then Member Sole 
in his memorandum went on to state as follows: 

“Although compensation of such employees is 
not a direct criterion as to the percentage of work 
performed by Adair, to the extent, if any, that it 
has some evidentiary value, it may be observed that 
the total salaries of the engineering employees was 
slightly under 20 per cent of the gross income. The 
services of these employees while no doubt essen¬ 
tial to the operation of the business, were not pro¬ 
ductive of income. The services of the clerical help 
were even further removed from income-produc¬ 
tivity. 11 

j 

The tax there involved was cancelled, and on appeal the 
United States Court of Appeals for the District of Colum- 

1 District of Columbia v. George P. and Evelyn F. Adair, a Partnership, 
trading as George P. Adair, Radio Engineering Consultants. 90 TJ.S. App. 
D.C. 368, 196 F. 2d 603. 

2 George P. and Evelyn F. Adair, t/a George P. Adair, v. District of 
Columbia, DCTC Docket No. 1228. 


22 


bia Circuit sustained the Board. Judge Fahy, speaking 
for the Court, had this to say concerning the very issues in 
this proceeding: 

“The evidence discloses a personalized business. 

The income-producing clientele is attracted by the 
reputation and qualifications of Mr. Adair. Once 
attracted the work is performed largely by him or 
under his supervision. The evidence indicates also 
that but for him the existence of the business on 
any basis would be doubtful. Further, the total of 
salaries paid engineering employees was under 
20% of the gross. 

“The fact that salaries paid to employees of all 
types exceed 20% of gross income does not of itself 
render erroneous the conclusion of the Board that 
Mr. Adair ’s personal services are nevertheless the 
derivation—the source—of more than 80% of such 
income. Cf. Alexander, Conover & Martin v. Com¬ 
missioner of Internal Rev., 7 Cir., 45 F. 2d 383, de¬ 
cided on a somewhat comparable federal statute. 
Derivation of income is not necessarily to be meas¬ 
ured by salaries paid to employees. Logically 
there is no relationship of an exact character be¬ 
tween such payments and the cause of causes 
which give rise to the income from which the pay¬ 
ments are made. Neither the statute nor regula¬ 
tions under it require that the percentage of in¬ 
come paid for help be accepted as the yardstick 
for determining what services are the basis of the 
income.” 

See also Fred C. Sanborn, 19 BTA., 495; Arthur W. Defen- 
derfer v. District of Columbia, DCTC Docket No. 1281. 

The Court does not believe that the decision in Brady 
Theatre Co. v. Commissioner, 42 Fed. 181, is controlling 
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here. The corporation there involved, which the stock¬ 
holders sought to have considered as a personal service 
corporation for Federal estate tax purposes, was organized 
to produce plays and in carrying out such purpose 
26 there were employed actors, stage hands, ticket sell¬ 
ers, staff members, and other employees. It was 
clear in that case, as Judge Hand observed, ‘ 1 that the record 
shows a situation in which the work of the share holders 
was not the primary source of income. ” It is interesting 
to note in connection with the question here presented the 
observation of Judge Hand “that the income of an author 
for instance is 'primarily his own, though he employ a 
stenographer and a printer, without whom he could not real¬ 
ize anything at all”. (Emphasis supplied). That, we be¬ 
lieve, aptly fits this case. 

Three cases in the United States Tax Court are of some 
importance here. While they dealt with the question as to 
whether the corporations there involved were entitled to 
personal service classification, all of the taxpayers were 
engineering corporations and the services performed by the 
stockholders were substantially the same as those per¬ 
formed by the petitioner in this case. These cases are: 
H. Newton Whittelsey, 9 T. C. 700; Trout Ware , Inc., 11 
T. C. 505; Farnham Mfg. Co., 13 T. C. 511. In one of the 
cases there were approximately 100 employees and in an¬ 
other approximately 40 employees, and in the third ease, 
while the employees were several in number, the number 
was not indicated. In those cases it was held that the 
engineering services performed by the stockholders of the 
particular corporation was that for which the corporation 
was paid, and each of them was held to be a personal serv¬ 
ice organization and while, as above indicated, they are not 
direct authority because they relate to a different statute, 
they do throw a great deal of light on the question here 
involved and support the views which the Court here holds. 
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They are, however, direct authority on the question as to 
whether the capital is a material income producing factor 
in the petitioner’s business. In those cases a great deal 
more money was expended and used than in this petitioner’s 
business and yet, in each instance, it was held that capital 
was not an income producing factor. 

27 According to the facts as found the petitioner had 
little capital invested in his business. His furniture 
and fixtures were within modest limits. Even during the 
years 1951 and 1952, when apparently they were increased, 
there was an automobile, not of an expensive make, which 
apparently petitioner used in his business. Instead of rent¬ 
ing an office the petitioner purchased a building, but his 
equity in it at any time was not more than $10,000, and dur¬ 
ing two years it w*as not in excess of $4,000. The Court 
does not believe that the petitioner’s business conducted by 
him during the taxable years involved was one in which 
capital was a material income producing factor. See 
Arthur W. Defenderfer v. District of Columbia, DCTC 
Docket No. 1281. 

For the reasons stated the Court is of the opinion that 
the Assessor erred in denying the claims for refund of un¬ 
incorporated business franchise taxes paid by the petitioner 
for the calendar years 1950, 1951 and 1952, and that the 
petitioner is entitled to a refund of unincorporated busi¬ 
ness franchise tax for the calendar year 1950 in the amount 
of $614.67, with interest thereon at the rate of 4 per centum 
per annum from December 26,1951, to the date of payment 
of such refund; a refund of unincorporated business fran¬ 
chise tax for the calendar year 1951 in the amount of 
$981.17, with interest thereon at the rate of 4 per centum 
per annum from June 30, 1953, to the date of payment of 
such refund; and a refund of unincorporated business fran¬ 
chise tax for the calendar year 1952 in the amount of 
$645.36, with interest thereon at the rate of 4 per centum 
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per annum from June 30, 1953, to the date of payment of 
such refund. 

Decision will be entered for the petitioner. 

Jo V. Morgan, Judge 

• • • • m # • * • ' • 
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DECISION 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is by 
the Court this 16th day of February, 1954, 

ADJUDGED AND DETERMINED, That the Assessor 
erred in denying the claims for refund of unincorporated 
business franchise taxes paid by the petitioner for the cal¬ 
endar years 1950, 1951 and 1952, and that the petitioner 
is entitled to a refund of unincorporated business franchise 
tax for the calendar year 1950 in the amount of $614.67, 
with interest thereon at the rate of 4 per centum per annum 
from December 26, 1951, to the date of payment of refund; 
a refund of unincorporated business franchise tax for the 
calendar year 1951 in the amount of $981.17, with interest 
thereon at the rate of 4 per centum per annum from June 
30, 1953, to the date of payment of refund; and a refund 
of unincorporated business franchise tax for the calendar 
year 1952 in the amount of $645.36, with interest thereon 
at the rate of 4 per centum per annum from June 30,1953, 
to the date of payment of refund. 
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TRANSCRIPT OF PROCEEDINGS 


40 PIERRE M. GHENT was called as a witness on 
behalf of the petitioner and, having first been duly 
sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 

THE COURT: Will you state your name and address? 
THE WITNESS: Pierre M. Ghent, 1836 Jefferson Place, 
Northwest, Washington, D. C. 

BY MR. WARIS: 

Q. Mr. Ghent, are you the petitioner in this case? A. I 
am. 

41 Q. In what profession are you engaged? A. I am 
engaged in professional civil engineering, which I 

have specialized in, and in a highly specialized phase of it, 
which is closely related to architectural landscaping, and 
city planning. 

Q. Were you engaged in that profession throughout 1950, 
1951 and 1952 ? A. I was. 

Q. Were you engaged in business as the sole proprietor 
during these years ? A. I was the sole proprietor. 

Q. Will you please describe this profession in which 
you are ? 

THE COURT: Let’s get the trade name first. 

BY MR. WARIS: 

Q. Undei what trade name were you trading during 
those years? A. As Pierre Ghent and Associates. 

Q. Will you please describe the nature of this profession ? 
A. We are employed by a number of individuals, corpora¬ 
tions, cities or other clients for the making of studies in¬ 
volving the best use of land, the best use, in some cases, 
for the developer, and in other cases it might be the best 
use for the city or municipality. Of course, it takes 

42 a certain amount of judgment to approach these 
various uses in the best interest of our clients. I 

should say my plans. 

Could I take a minute here to explain why I get into the 

use of the word “we”, because I- 

THE COURT: Yes. 
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THE WITNESS: Many years ago, when I first went into 
business, a friend of mine who advised me told me that he 
had been in business, and a lot of people felt than an indi¬ 
vidual was sort of braggadocio or created a bad impression 
by going around and saying, “I am a site planner; I am 
a city planner; I do this, and I do that,” and he advised 
me- 

THE COURT: Let’s cut it short. When you use the word 
‘‘we” or “our”, you mean “I” and “my”? 

THE WITNESS: Yes, sir. I wanted to be sure to make 
that clear. 

THE COURT: No one else is interested in your business 
as a partner? 

THE WITNESS: No, sir. 

THE COURT: All right; go ahead. 

THE WITNESS: Over a period of thirteen years, I got 
in the habit of saying “we” and “our”, so I wanted to 
make that point clear. 

We first of all make lay-outs showing the suggested uses 
of land, and these suggested uses are based upon engineer¬ 
ing principles, city planning principles, economic 

43 principles, and professional and business principles. 
Following the general creation of the plans, and the 

over-all approval of the plans, I then am employed in many 
cases to develop the detailed engineering, professional engi¬ 
neering, as such. 

• • * * * # • # * • 

BY MR. WARIS: 

Q. I asked you what were the educational requirements 
for performance of such work. A. The educational require¬ 
ments are basic training and graduation from an 

44 engineering school, graduation or study of city plan¬ 
ning ; the study of economics and the knowledge that 

you gain from years of training and education in the field 
of architecture. 
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Q. Is creative imagination of any importance in such 
work? A. It is 100 per cent a part of-such -work. 

Q. Will you please state your educational background? 
A. I graduated from the Baltimore Polytechnic Institute, 
Baltimore, Maryland, -which is the highest rated technical 
high school in the -world, or in the country, at any rate. 
I am a graduate of that high school, and a graduate of that 
high school can receive sophomore standing in every engi¬ 
neering school in America, including the Massachusetts 
Institute of Technology. 

I graduated from the Johns Hopkins University Engi¬ 
neering School in 1923. This school is rated by the National 
Education Association as the third highest rated engineer¬ 
ing college in America. 

I took and completed the Alexander Hamilton Institute 
course in modern business, and later I finished all work 
necessary for the Master of Arts degree—that is right, 
M. A. degree—at the American University here in Wash¬ 
ington in land planning and housing economics- 

I have studied the Harvard city planning series; I have 
read and studied every known book on slum clearing, 
45 housing, and other related matters that have been 
published in the United States. I have kept abreast 
of the trends in various housing and planning through the 
study and reading of a raft of technical magazines, among 
which was the magazine for building, 4 ‘The Architectural 
Forum,’* and “The Engineering News Record,” and also 
the papers published by the Urban Land Institute, and 
many others. I could take all morning in naming some of 
them, but I don’t want to take the Court’s time unless it is 
necessary. 

Q. Will you give us a sketch of your professonal career? 
A. Well, from the time I was fourteen years old, I worked 
every summer on engineering survey parties, or as a drafts¬ 
man for the Pennsylvania Railroad and Baltimore and 
Ohio Railroad. Upon graduation in 1923, I was employed 
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as a construction engineer and draftsman for the Baltimore 
and Ohio Railroad, engaged in the building inspection of 
the grain elevators at Locust Point, and the electrification 
and design of the freight crossing elimination program at 
Staten Island Rapid Transit. 

Following that, I worked for a year and a half with the 
Roland Park Company in Baltimore, Maryland, which is 
the Company that developed Roland Park, Gilford and 
Homeland, which is reputed to be the highest class subdivi¬ 
sion in America. 


I spent some time with the Corps of Engineers, 
46 United States Army, on the rehabilitation of Wilkes- 
Barre, Pennsylvania, to eliminate the flood conditions 
in Wilkes-Barre. 

Following that, I was employed as a chief engineer of 
construction for the wire mills and type mills for the Beth¬ 
lehem Steel Company at Sparrow Point, Maryland. 

MR. DONNELLA: If your Honor please, at this point I 
would like to interrupt. I can’t see this has any connection. 
We don’t question the qualifications of Mr. Ghent’s pre¬ 
vious employment, and it has nothing to do with the case 
before your Honor at the present time. 

THE COURT: I think his capacity has some bearing on 
the work he is doing. 

Let’s suppose his claim is that he was an expert electrical 
engineer, and all his experience had been in civil engineer¬ 
ing. I would have some doubt if he was telling the truth 
if he said he was advising people on electrical engineering. 
1 would like to know if he has a capacity to do what he 
says he does. I think it is important. It is not highly 
important, but I think it is important. 

THE WITNESS: Following my employment with the 
Bethlehem Steel Company, I was employed as an engineer 
building bridges for Western Maryland Railroad, and I 
helped in the development, besides other things, of factory 
sites and land use for the industrial areas in various cities, 
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and at that time I suppose it was the beginning of 

47 where I began to give personal suggestions to these 
land planning and engineering matters. 

After leaving the Western Maryland Railroad, I was em¬ 
ployed for some two years or more wfith the Westchester 
County Park Commission, which gave me experience in the 
laying out of modern super-highways and public parks and 
swimming pools and parkways, in general, and including 
Rye Beach, all of which I had a very active and personal 
interest in. 

As a matter of fact, toward the latter part of my expe¬ 
rience with the Westchester County Park Commission, I 
was put in personal charge of the design of the Brier Clift 
Peckskille Parkway, running from Brier Clift to Peckskille, 
and which has since been built almost in accordance with 
my own personal design. 

Following the employment with the Westchester County, 
we had the so-called depression, and I finally got myself 
located with the program improving and re-developing 
Aberdeen Proving Grounds facilities, with particular rela¬ 
tion to the officer quarters and the non-commissioned offi¬ 
cer quarters, and dormitories. 

I came to Washington in 1934 with a firm that developed 
or designed, rather, the Spring Valley, Westbury Heights 
and many other of the very good subdivisions in and around 
Washington. 

During my period of employment with the Associated 
Engineers, I was asked for and was loaned to the 

48 Suburban Re-Development Administration, and was 
rated as, I believe, a land-planning engineer, a land¬ 
planning architect for the Greendale-Wisconsin Suburban 
Development Project. I came in contact with some of the 
greatest technicians in the world there, one of whom was 
Albert Peitz, who is a famous city planner, and it was under 
his training that I worked on this project. 
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Due to the great humility that this work caused me, I 
decided I was going back to school and be something besides 
just a plain professional engineer- So I quit work and went 
back to the American University, and as I say, completed 
all the number of semester hours necessary for a Master’s 
degree. 

Following my completion of this work, the United States 
Housing Authority had saved a job open for me because 
they recognized, I think, the talents which I had developed, 
and I was employed as a land-planning engineer in the 
Land-Planning Section of the United States Housing Au¬ 
thority. It was my job to review the proposed uses of the 
lands for almost 150 cities, together with the review; of 
some 300 projects which were developed during the two 
years or more I was with the United States Housing Au¬ 
thority. 

In 1939, before I left the Authority, I took on the job of 
designing five cemeteries for clients across the country: 
Petersburg, Virginia; Charlottesville, Virginia and Ral¬ 
eigh, North Carolina, and other places. 

49 In 1940 I believed that the time was right for me 
to try to go out on my own and I went out as Pierre 
Ghent, Consulting Land-Planning Engineer. Shortly after 
that, as I previously stated, my friend advised me to trade 
under the name of Pierre Ghent and Associates. 

During the period since I went into business for myself, 
I have designed almost 200 thousand houses or homes, 
whichever you want to call them. We call them dwelling 
units, or living units, as a matter of usage. 

Let me revise it: I have done the professional engineer¬ 
ing and the planning work for these homes. When I say 
“design”, that is an architectural function, but my work 
is entirely co-related to the architectural function. 

Of these, over 90 thousand houses have actually been 
built; some 350 thousand are now living in them. 
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In addition, I have designed approximately fifteen shop¬ 
ping centers, and helped in the design or re-design, or have 
consulted in the design or re-design of three universities. 
We have done one or two other cemeteries since then, and 
we have made industrial lay-outs, planning for small cities. 
One, in particular, was Graniteville, South Carolina, where 
I went down and personally spent all of my time down there 
for two or three weeks doing all the studying and research 
necessary to develop this plan. 

50 I think I have said enough. 

BY MR. WARIS: 

Q. Mr. Ghent, I will show you a reprint from “Who’s 
Who in Engineering”. Is that an accurate statement? A. 
That is an accurate statement. 

Q. Were you a member of the professional societies 
named in this reprint during the taxable years? A. Yes, 
sir; I was a member, and I might add that since then I am 
now chairman of the Ethical Practices Committee of the 
National Society of Professional Engineers. 

54 Q. Now, Mr. Ghent, will you please describe a typi¬ 
cal project developed by you during the taxable years ? 
A. Well, I could describe one known as Bryn Mawr Park, 
which was brought to me by the sons of a satisfied client of 
mine for whom I had done a lot of work over a number of 
years. That probably is as typical as the majority of my 
work. 

THE COURT: He asked you to do it, Mr. Witness. Sup¬ 
pose you tell us just what you did step by step. 

THE WITNESS: Well, my clients brought in to me a 
property line map, and a topographic map, and asked me to 
go out to the site and look over the site, and come back and 
tell him what would be the best use that could be made of 
the site. The site, incidentally, was at that time zoned for 
50 acres of commercial and the rest was unzoned. 
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THE COURT: How many acres was the total? 

THE WITNESS: I believe it was somewhere in the 

* neighborhood of 200 acres. I forget the acreage detail. 

We took the plans, as I say, and went out and looked over 
the land, and we found what we call a very nasty piece of 
land for development, and it became quite a problem 

55 to decide just how to develop it. I took the topog- 

* raphy and had one of my draftsmen put it onto a 
piece of linen, which formed a base plan from which I 
could make my studies. 

I THE COURT: What do you mean by saying that you 

took the topography and put it on linen? 

THE WITNESS: Well, the topography comes on a 

* printed map a surveyor has made. I don’t haVe the so- 

called original plans that I can reproduce, so, therefore, 
I would have to personally, with my own hands, trace this 
stuff off, but in view of the fact that my time is very valu¬ 
able for the principal work which I am paid for, I have a 
number of well-trained assistants, such as a doctor has. 
The doctor has a nurse- 

THE COURT: What do you call them, draftsmen? 

THE WITNESS: Draftsmen, or engineering draftsmen. 
They simply do a certain mechanical processing of these 
plans, and put them on to linens that can be used for re¬ 
productive purposes. 

* • • • * • • • • • • 

BY MR. WARIS: 

Q. I show you this large sheet entitled “Prelimi- 

56 nary Subdivision Plan.” Can you explain this, 
please? A. Now to illustrate my point, all of these 

- lines are just the reproduction of a surveyor’s topography— 
these dash lines. It shows the physical features of the 
land, and once we get a base plan, as I call it, as I refer to 
it, then I first of all determine by conferences with the 
planning officials and county officials, and with my own 
training and my own thinking, what would be the most 
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economic use of the land in view of the cost of producing 
and cost of developing it. 

With this particular site I determined, for example, that 
the 50 acres for which it was zoned was too much business. 
It was too much commercial. So I cut that down to 20— 
that is on the other plan—to around 26 acres, I believe, and 
the rest in here was for apartments. 

THE COURT: When you say “the rest,” that does not 
reflect on the record, Mr. Witness, so will you remember 
that and bring it in line with the Exhibit ? 

THE WITNESS: I should say this: A portion of it we 
made for commercial. 

BY MR. WARIS: 

Q. What the Judge means, Mr. Ghent, is it doesn’t show 
in the language taken down by the reporter what you are 
referring to. If you could be more specific in identifying 
it so subsequently we will know what you are talk- 

57 ing about-A. The land near the Shirley Highway 

was reduced in acreage—some 50 acres of commer¬ 
cial to approximately 26—and the land immediately behind 
the commercial area was set aside for apartment houses. 
The land parallel and adjacent to the southeastern railroad 
was set aside for industrial development, and the remaining 
land was set up for—May I interject there: Up near Edsal 
Road, and adjacent to the apartments, which was the high¬ 
est concentration of population, we suggested a ten acre 
school site, and the remaining land was then to be used for 
individual homes. 

Q. Who determined where these various things were to 
be? A. That determination is absolutely and solely my 
responsibility, and I do it. 

Q. Do your employees participate in any way in those 
decisions? A. They never have in the whole thirteen years 
I have been in that business. 

Q. Continue. Is there anything else you would like to 
say about this Exhibit to further explain it? A. Notunless 
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there is some question. I don’t see there is anything else 
to explain. 

* THE COURT: If this is going to be an exhibit, and I 
don’t know yet, I think some reference should be made to 

that piece of white paper there. 

58 BY MR. WARIS: 

Q. Will you explain what this tissue like paper 
m attached to the heavier paper indicates? A. That indicates 
the general condition of the design which I turned over to 
my mechanics for them to place upon the plans. As I said 
, before, it is much more economical for me to have a trained 

technician to draft this on to plans after I have designed 
it than it is for me to waste my time doing that laborious 

* and detailed work. 

• • . * * • • • * • • 

59 Q. Mr. Ghent, where is the tract of land located on 
Exhibit marked for identification Number 10? A. It 

is just east of Shirley Highway—some nine miles from the 
Memorial Bridge—in Fairfax County, Virginia. 

* • • * • * • • • • • 

60 Q. What was the next stage of your work in con¬ 
nection with the Bren Mar Park project? A. After 

getting into the shape of what we call a preliminary sub¬ 
division plan, we take the plan and we negotiate, or I nego- 

* tiate—I keep referring to “we”—with the Fairfax County 
Planning Commission, the Fairfax County School Board, 
with authorities having to do with the availability of sani- 

* tary sewage, with the Alexandria Water Company, because 
that was the nearest source of water supply, the State of 
Virginia Highway Commission, regarding the acceptability 
of this land use and its development. These negotiations 
are carried on entirely by me, and the full responsibility 
is mine to see that the negotiations are done. 

Q. Are the negotiations which you speak of typical of 
those which you would carry on with other government 
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agencies in other areas? A. Yes, sir; that is true. In the 
Maryland area and Prince Georges County and Mont¬ 
gomery County area, we do have the Washington Suburban 
Sanitary Commission, and the Department of Public Works 
of the counties. 

61 Q. But the problem is typical of that involved in 
any development of this sort? A. That is right. 

Now that is up to the preliminary stage. 

Q. What is the next step ? A. Sometimes we have- 

THE COURT: Let’s take this particular case. 

MR. WARIS: Yes; this particular case- 
THE WITNESS: In this particular case, we had to pre¬ 
pare a rendition of this plan, or I have to prepare a rendi¬ 
tion of the plan, or I had prepared a rendition of the plan 
in order to take it to the authorities for the presentation 
as evidence at the zoning hearings to indicate a little in 
more detail the proposed uses and proposed lay-outs. 

Q. I show you a glossy print, which is marked Peti¬ 
tioner’s Exhibit Number 11 for identification. Will you 
explain that, please? A. As I said before, in order to have 
or attempt to receive favorable decisions for these 

62 zonings of this land, and for the purpose of showing 
the uses and the availability of land for development 

to prospective developers—in this case my client was nego¬ 
tiating for the sale and development of these warehouses in 
here (indicating)—we have to prepare what we call a “ren¬ 
dition of site plan.” 

Now this was a big plan, all in color, but for use in our 
office, and for use around for publication, and other places, 
we have photographed it, and have photographs of approxi¬ 
mately this size. This detailed sketch is done by a de¬ 
lineator, as we call him, who, in this case, happened to be 
the man who is the landscape architect employed by me. 

Q. Was that work done pursuant to your instructions? 
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A. It was entirely under my instructions. My landscape 
architect, of course, is not a dummy, but at the same time 
I am the one who tells him how I want it presented, how 
I want it rendered, how it must be done in order to ade¬ 
quately show the things that I think are important in the 
developing of our petition before the Zoning Commission, 
and others, for the right to get the zone. 

MR. DONNELLA: Mr. Ghent, does it show on there who 
your planning officer was? 

THE WITNESS: No. Sometimes as a sort of courtesy, 
I allow Mr Lemmon to sign his name, but in this particular 
case he didn’t get the privilege of signing it. 

63 MR. DONNELLA: You know that was prepared 
by Mr. Lemmon? 

THE WITNESS: Yes, it was. 

MR. DONNELLA: And he was one of your employees 
at that time? 

THE WITNESS: Yes. 

BY MR. WARIS: 


Q. What do you mean when you say that this was pre¬ 
pared by Mr. Lemmon? A. It was delineated by Mr. Lem¬ 
mon, the putting on of the colors. 

Q. There are no colors there. A. I mean on the original. 
The original was prepared by Mr. Lemmon. As I stated, 
the putting on of the colors and all that is something that 
requires a certain amount of technique. However, anyone 
of a hundred delineators could do this as incidental to my 
business. 








MR. DONNELLA: May I ask one question in that re¬ 
gard? As I understand it, this is a photograph of 
64 the drawing Mr. Lemmon prepared. 

THE WITNESS: That is right, under my instruc¬ 
tions. 

MR. DONNELLA: Who made the photograph, sir? 


i 
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THE WITNESS: A man by the name of Allen, I think, 
was my photographer. 

MR. DONNELLA: And the purpose is to have it in easy 
accessible form to show to such commissioners as you have 
to? 

THE WITNESS: That is right. I have several photog¬ 
raphers. Allen happens to be one of them. 

BY MR. WARIS: 

Q. One further question: With regard to Petitioner’s 
Exhibit 11, what did Mr. Lemmon’s work consist of in the 
preparation of this? A. He worked from my original de¬ 
signs, and the sketches as showed on the other plans, the 
sketches and designs that I made myself. 

Q. As shown on Petitioner’s Exhibit 10? A. Well, a 
portion of it is shown on there. I can show the portion of 
it, if you wish to see it. 

MR. WARIS: I don’t think that will be necessary. 

THE COURT: WTio determined where the warehouses 
would be and the streets? 

THE WITNESS: I do. There is no one else in my 
organization that has that right, nor, I believe, the ability 
to do that. 

0’5 THE COURT: After you have taken these plans 
and negotiated with the various government agencies 
and authorities, what was the next step in the Bren Mar 
project? 

THE WITNESS: After you get all those negotiations 
finished, you are faced with negotiating with the Veterans 
Administration, FHA, or the local mortgagee, or the pro¬ 
spective client of our expected—well, client of our plan, I 
should put it that way, because that is what it is. He is the 
man who may be interested in buying, for example, the 
warehouse or the commercial and developing it. So I was 
brought into the negotiations on this particular job in that 
capacity. In this particular project, I was, further, to de¬ 
velop the detailed engineering plans, which consisted of 
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the establishment of road grades, and the preparation of 
routine computations and design of storm sewers, and other 
professional engineering features. S 

THE COURT: Was that work done under your super¬ 
vision? 

THE WITNESS: Absolutely. 

THE COURT: Now this description of the Bren Mar 
project, is that typical of other projects performed by you 
throughout the taxable years ? 

THE WITNESS: In some projects all I am employed 
for is to make the basic or the actual land studies, setting 
forth the original—I mean setting forth in picture form the 
design of the streets and the suggested land uses. 

66 THE COURT: Pardon me; I asked you if this was 
typical of the bulk of your work during the taxable 


years. 

THE WITNESS: This is typical of the bulk of the work. 
THE COURT: That is, the Bren Mar project is typical 
of the bulk of your work? ' 

THE WITNESS: Yes. I didn’t understand the question. 


BY MR. WARIS: 

Q. I show you Petitioner’s Exhibit for identification Num¬ 
ber 12, and ask you to explain that. A. From time to time, 
a client comes to me, and he doesn’t want me to do the 
professional engineering because the professional engineer¬ 
ing can be done once the creative work is done. The pro¬ 
fessional engineer, just as some of my employees do, can 
take the plan and do a lot of automatic work which has 
nothing to do with the creativeness of this sort of a study. 

Let me identify this project. May I? 

Q. Yes, sir. A. This happens to be known as the Heirich 
tract, which is located in Hyattsville, and it is the last large 
undeveloped area in that general part of Prince Georges 
County. I took this plan, and again I had the topography 
furnished by a surveyor, and in this case my draftsman 
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didn’t even—I am wrong; the original studies were made 
right on the surveyor’s ozlak, but as we went along 

67 we decided to put in in a little more presentable 
form. So I had my draftsman trace from the sur¬ 
veyor’s ozlak, and assemble some of this information on the 
streets so that I could use it for my design. 

THE COURT: "Was that before the color was put on? 

THE WITNESS: Yes, sir. 

Now after studying the project from an engineering point 
of view and determining what, in my opinion, was the best 
location of roads and highways—This happened to be a 
major east-west highway. 

BY MR. WARIS: 

Q. Are the highways indicated by this light tan color? 
A. That is right, sir. 

I lay this out, and then we have to determine the economic 
use. This procedure is unique to Prince Georges County in 
that it is known as a residential planned community, and in 
such a community it is mandatory that we set aside certain 
areas for schools, certain areas for parks, certain areas for 
major highways, and there is the problem then of the eco¬ 
nomic balance. 

When you pay, as this man did, $3,000 an acre for the 
land, it is a question then of how he can make the thing 
economically work, and it is my problem, and it is solely 
my problem, to suggest to him a way to do this, based upon, 
first of all, engineering principles, economic principles, and 
business principles. You combine them, and you 

68 come up with certain uses, uses which we get from 
our experience, and I must add this, from confer¬ 
ences with the planning agencies and so on. I mean I don’t 
want anyone to think I am trying to be God Almighty, but 
at the same time, as far as the result to my plan is con¬ 
cerned, that is my work, and that is what I prepare for. 

In this case, we set' up a certain acreage for parks, cer¬ 
tain acreage for drainage ways. 
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Q. Can you explain by reference to color what the various 
areas are for? A. I was coming to that. These various 
uses are shown on this particular plan by color. It is simi¬ 
lar to the original of the Bren Mar plan, but in this par¬ 
ticular case we didn’t go into the detailed development 
and detailed rendition of it. 

I am a little color blind, so if I get these wrong—the tan, 
as I stated, shows the highways; the green- 

MR. DONNELLA: May I ask one question? Is there a 
chart on there, or something that would indicate what 
those are ? 

THE WITNESS: No. In this particular case, you see, 
I worked very closely and in a very personal manner with 
my client, and therefore I did not, at this stage, have a 
finished, final plan such as the Bren Mar Park. We were 
simply using this for, frankly, negotiations with the Mary¬ 
land Highway Commission and Planning Commis- 
69 sion to see how far they would go along with the 
suggestions that I made, and this was and is ready 
right now for the final presentation; that is, I mean it will 
be prepared for the final presentation, but this is the stage 
where we were negotiating. 

The light green indicates school sites; the darker green 
indicates parks and drainage ways; the yellow indicates 
what we call single family house developments; the orange 
indicates semi-detached developments, and the pink indi¬ 
cates the triple-attached—what is known as a community 
house. It is three houses, like what was done at Glass- 
manor. The brown indicates multiple dwellings or apart¬ 
ments, either four family flats, or garden type apartments, 
and the blue indicates commercial. This we balanced out. 
I worked out a normal development, a maximum develop¬ 
ment, and a medium development, and in this particular 
case I had a minimum fee, and it was based upon my per¬ 
sonal ability—I mean the increase in the fee was based upon 
my personal ability to get the maximum development. In 
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other words, this is what my client agreed to pay me—to 
pay my fee for, and I had a sliding scale of fees which from 
there on out increased, depending upon how much over this 
1 could obtain in my negotiations. 

BY MR. WARIS: 

Q. Can you clarify that so it will appear on the record? 
You were saying this and that. It isn’t clear. These pen¬ 
cilled notations at the bottom of the exhibit, are they 

70 your notations? A. Yes, sir; this is my own hand¬ 
writing, and, as a matter of fact, it says here “40 

acres of parks, two acres of drainage ways, 23 acres of 
schools, 20 acres for the east-west highway.” 

To give you some idea of what the problem is, the county 
or public body expects us to give away 80 acres out of 400 
for the privilege of developing this plan—I mean for them 
approving this plan, which means that at the price of the 
land it becomes a touch and go economic problem. If the 
wrong engineering is done, or the wrong uses are obtained, 
my client is faced with losing money, and that is the reason 
he hires me, to develop for him a plan to save him money, 
or keep him level. 

• *•••••••« 

71 THE COURT: Who filled in the colors ? 

THE WITNESS: I believe Mr. Lemmon filled in 
the colors. I indicated and started it, and let him fill it in. 

BY MR, WARIS: 

Q. Did you indicate what colors -were to be placed in 
there initially? A. Yes. 

Q. And Mr. Lemmon filled them in after? A. That is 
right. 

Q. Did you not say, Mr. Ghent, you made the original 
drawings from which this was made ? A. That is right, sir. 

MR. DONNELLA: I understand, Mr. Ghent, this is not 
an original; this was made from the surveyor’s- 
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THE WITNESS: That was made from a surveyor’s map. 
The original sketches, or my original first studies, were 
done on an ozlak, which was furnished me by the surveyor, 
and then when I got into it a little further, I realized 

72 that the extent of the street pattern was not quite 
sufficient. So I had to have a draftsman trace it from 

the surveyor’s map and give me a plan to work on, and 
then I worked on it again and when I got my street lay-out 
finished, I got my land usage finished, I turned it over to 
the draftsman again and had him do the menial or the 
detailed work. 

MR. DONNELLA: Let me see if I understand you, Mr. 
Ghent. That is a tracing from the surveyor’s ozlak? 

THE WITNESS: That is right, 

MR. DONNELLA: And who prepared the survey of this 
particular tract ? 

THE WITNESS: I believe a Mr. Oyster, Thomas Oyster 
and Associates prepared that survey. 

MR. DONNELLA: That is a tracing from that? 

THE WITNESS: I believe that is so; yes, sir. 

BY MR. WARIS: 

Q. I would like that to be clear. When you say that 
this is a tracing from that, to what extent is that a tracing 
from a surveyor’s map? A. I want to make this clear. 
The topographic features—As a matter of fact, I am wrong 
on that to this extent: Thomas Oyster and Associates were 
employed to prepare a topographic survey, which is the 
indication only of the existing physical features. This 
actually was done, the actual performance of this 

73 plan was done by, I believe, Air Surveys, Incorpo¬ 
rated. 

Q. You mean as far as the topography? A. As far as 
the topography is concerned, yes. These houses and all 
that would not normally show under the ordinary survey or 
plan, and I am pretty certain this was actually physically 
done by Air Surveys, Incorporated. 
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THE COURT: Mr. Ghent, I have in my hand what is 
indicated as Petitioner’s Exhibit Number 12 for identifica¬ 
tion, and it is a white paper, and near the upper center is 
a blue arrow with certain symbols indicating space and 
distance, and on this white paper is color. Now before the 
color was inserted on the paper, and before it was outlined 
in areas, colored areas, it was a piece of white paper, 
wasn’t it? 

THE WITNESS: With topographical lines on it, what 
they call * 1 contours. ’ ’ 

THE COURT: Who prepared that white paper? 

THE WITNESS: Air Surveys prepared that white 
paper. 

THE COURT: You mean the physical paper itself? You 
got the paper from Air Surveys ? 

THE WITNESS: It is a little complicated. 

THE COURT: I am not asking who got the informaton; 
I want to know who prepared the linen sheet. 

THE WITNESS: Of this particular paper, the linen was 
prepared by Mr. Lemmon, a draftsman in my office. 
74 The topographic information was not prepared by 
him. 

THE COURT: Who gave him the topographical infor¬ 
mation for the linen for which this originally white paper 
was prepared? 

THE WITNESS: My client gave it to him. My client got 
the original topography from Mr. Oyster; Mr. Oyster had 
it prepared by Surveys, Incorporated. After my client had 
made the topographic survey, I handed it to Mr. Lemmon, 
together with certain sketches I had made on the paper 
handed to me by my client, and then I had him prepare a 
tracing of the physical information which was shown on 
the topographical map. 
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BY MR. WARIS: 

Q. We have gone over this several times, but I don't 
think that the repetition has left this quite completely clear, 
and I would like to once more make clear who did what on 
this sheet of paper. Will you tell me in detail your role 
and Mr. Lemmon’s role as to what appears on this 

75 sheet of paper marked as Petitioner’s Exhibit for 
identification Number 12? A. Well, you will see 

three things on this sheet. One is you will see certain 
lines which indicate existing roads outside the boundaries 
of the area. You also see existing houses, and you also see 
in the first item I mentioned what we call contour lines. 
These are indications of the existing physical condition of 
the site before any lines were drawn, any other features 
were drawn on the plan. The drawing of this routine in¬ 
formation was traced by Mr. Lemmon from either an orig¬ 
inal or ozlak. I don’t recall. It was either from an orig¬ 
inal or ozlak furnished to me by my client. 

The second thing you see on this plan are lines indicating 
roads, and lines indicating roads internally within the 
bounds of the plan, some of which, as you see, tie in with 
the existing external roads. Those lines were designed by 
me, were laid out by me. They were created by me and 
were simply mechanically drafted on this plan, after I had 
designed them, by my draftsman. 

The third thing you see on this plan are colors. These 
colors are indicating the uses of the land, which I created, 
which I designed, which were negotiated with various au¬ 
thorities, and for which we felt that we had a workable 
economic plan. 

The actual filling in of the colors was done by Mr. Lem¬ 
mon, who is my draftsman. 

76 Q. Did you tell him what colors to place in what 
areas? A. I not only told him what colors, but I 

told him the limit and the extent of the colors to put on 
there. 
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Q. Mr. Ghent, I hand you a black brochure entitled “A 
Land Use Study” and ask you if you can identify it and 
explain it. 

THE COURT: Let’s identify it as Petitioner’s Exhibit 
13 for identification and then the record will indicate it. 

• ***•***•• 

THE WITNESS: From time to time I don’t deal directly 
with the owner or the builder, or the developer of a piece 
of land; I deal with either the president of a corporation, 
who has stockholders that he has to present infor- 
77 mation to, or as in the case of the McCormick-Good- 
hart estate, I dealt with Mr. Joshua Evans, who was 
a trustee for the family. The family was spread all over 
the United States; I believe some were even in Europe, and 
for that reason I had to prepare an exhibit that would be 
in the form of a report and would be easier to present to 
these far-flung members of the estate, and they could under¬ 
stand what was being proposed in the disposal of the estate. 

I was first called in by Mr. Evans, he having heard of me 
not only from the Maryland National Park Planning Com¬ 
mission, but others, and he employed me to prepare this 
report. 

The first thing I did is a little different from the others. 
Instead of using colors, we used symbols in setting up of 
the land uses. The road system here- 

MR. WARIS: May the record show you are referring to 
page 4 of Petitioner’s Exhibit for identification Number 13. 

THE WITNESS: This original lay-out, unlike a lot of 
them, there was no topography available, except the United 
States Geological Survey, and some topography Washing¬ 
ton Suburban had assembled from time to time, so in what 
I call the first go-around the only thing we could do was 
set out certain broad principles of design, subject to adjust¬ 
ment after detailed topography -was obtained. 
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• • • • • • • • * * 

78 Q. Who did that? A. I did. Well, I assembled 

the topography, and assembled this information: per¬ 
sonally, because I had to screen it out to see it was what I 
needed for my purposes. Again I had my draftsman pre¬ 
pare a study sheet, a sheet upon which I could make my 
studies and the studies, due to the confusion—I want to 
make this clear—were made entirely by me, completely by 
me, after conferring with the Washington Suburban Sani¬ 
tary Commission, the Maryland National Capital Park and 
Planning Commission, the State Roads Commission, and 
the Department of Public Works of Prince Georges County. 
The actual setting aside and design of the streets, subject 
to new topography, was made by me. The actual delinea¬ 
tion and the choice of land uses v^as made by me. The 
actual pasting of this information, with these polka dots 
and nomenclature, actually are pasted on linens. The actual 
pasting of them on the linens was done by—I don’t know; 
I can’t tell you at this time. It may have been any one of 
my draftsmen. I can’t recall. That w^as made back in 
1948, and that is five years ago. i 

In this case we had an area which was 25 acres, which 
was purchased a long time ago by the Eudist Fathers^ and 
used for a Catholic seminary. 

# • • • • • • • * • 

79 THE WITNESS: This report was made up, and as 
I say, the original map use study was set up on the 

basis of general norms of economic use. Again the estate 
was required to give some 46 acres to parks, ten acres to 
schools; the Eudist Father had, as I said, bought this piece 
out where the original mansion was, so we were quite 
limited in some of our design features. 

80 THE COURT: You say the Eudist Fathers bought 
this McCormick-Goodhart residence? 

THE WITNESS: Yes, sir. 




48 


MR. DONNELLA: Mr. Ghent, may I ask one question? 
Don’t you there have a chart which indicates the various 
types of uses? 

THE WITNESS: That is right. 

THE COURT: He said that he designed that. 

MR. DONNELLA: Yes, but if your Honor please, I 
assume this is going to be put into evidence, and it will 
speak for itself—these dotted areas and so forth. He has 
a chart there. 

THE COURT: I think that is right. 

BY MR. WARIS: 

Q. Mr. Ghent, the written material contained in this 
brochure was prepared by whom? A. Every bit of the 
written material was prepared by me. 

Q. Did your employees have anything to do with that? 
A. I sent them down to the Census Bureau and got them 
to get some of these statistics. 

Q. Did they have anything to do with writing of this? 
A. No, sir. The only person that had anything to do with 
this, besides myself, was my secretary, who typed it. 

S2 Q. I have here a clipping from the 4 ‘ Evening Star ’ 9 
of November 21, 1953. Mr. Ghent, can you explain 
what that clipping shows? A. The clipping shows almost 
all of the development of the McCormick-Goodhart estate, 
of which I am a creator and designer. I also was the de¬ 
signer of the facilities for this shopping center that is 
located on a triangular portion, which was a portion of the 
McCormick-Goodhart estate. 

Q. Can you locate these areas to which you are referring 
for purposes of the record with more specificity? A. The 
blank areas located at the intersection of New Hampshire 
Avenue and University Lane is the large commercial area 
shown in this report on page 4. 


Q. Of Exhibit 13? A. That is right. The apartments 
that are shown in here are those which were constructed on 
the areas which are indicated in that same exhibit for 
apartment development. The houses are the houses that 
are located or that are shown on the same exhibit and are 
indicated for individual houses. The shopping center that 
has been built, which I referred to, is the triangular shop¬ 
ping center on the west side of New Hampshire Avenue. 

Q. North of University Lane? A. Yes, north of Univer¬ 
sity Lane. 

83 I am also, incidentally, doing 676 units in the back¬ 
ground here, in the horizon, for the same client that 

employed me to do Bren Mar Park. 

• • • • • • • • • • 

BY MR. WARIS: 

Q. Mr. Ghent, who is responsible for bringing the client 
to your business? A. I am. 

Q. What methods do you use? A. I don’t use any meth¬ 
ods as you may use the term in the way of selling mer¬ 
chandise, or something. A professional man has to abstain 
entirely from advertising insofar as commercial advertis¬ 
ing. We are allowed, under our ethics, to place certain ad¬ 
vertising in certain trade magazines or professional maga¬ 
zines, rather, but almost all of my work has come in to me 
from a recommendation from people who have heard of me 
by word of mouth. 

For example, last -week I had a man walk into my 

84 office from Cincinnati. I never heard of him before, 
but he wanted me to come to Cincinnati and advise 

him on the development of the Green Hills project just 
outside of Cincinnati. I have not the slightest idea where 
he received this information. I did not solicit him. 

Q. Is your answer then that most of your work is re¬ 
ferred to you by other satisfied clients or people who have 
heard of you? A. That is the sum and substance of it. 
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Q. Have any of your employees obtained any clients for 
you? A. Not to the best of my knowledge or belief. I don’t 
know, but I don’t believe that any employee at any time has 
ever brought any business in my office. I may be wrong. 
The reason I qualify it is I may be wrong on some finer job 
which I don’t recall, but as far as your question is con¬ 
cerned, I would be almost positive in saying no. 

Q. What is the nature of your relationship between you 
and your clients? A. It is one of a very personal nature, 
one on a very personal basis. It is something similar to a 
doctor or lawyer, or an architect. As a matter of fact, as 
I told you before, a great deal of my work is corollary to 
architecture. It is the design and creation, and after 
85 we get into the detailed design, it is the creation and 
the work on all of the areas of the land outside these 
buildings. I stay on the outside of the building, and the 
architect stays on the inside, so our work, as I say, in rela¬ 
tionship to our client is highly personal. He has to have 
my confidence; I have to have his confidence, and sometimes 
we fight like cats and dogs regarding the uses of the land 
and the type of development I suggest as being in his best 
interest. 

Q. Who do your clients look to for the rendition of serv¬ 
ice when they desire service? A. They look to me. I am 
totally and wholly responsible for such services. 

Q. To what extent do your employees come in contact 
with your clients? A. From time to time my clients have 
certain minor technical problems. Maybe I am out of town, 
or I am too busy, so I allow them and they do consult with 
them. 

If the Court doesn’t mind, I could give you an example. 

THE COURT: You are under the direction of counsel. 

MR. WARIS: Just answer the question. 

THE WITNESS: I have one project which is a matter of 
just the mechanical obtaining of figures for the payment, 
the allocation of payments for a street and sidewalk im- 
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provement. Well it is foolish for me to take care of an 
ordinary routine matter like that, so my principal 

86 boy—in fact, he is practically the only one who has 
any contact with any of my clients—my principal 

draftsman, or engineering draftsman- i 

BY MR. WARIS: 

Q. What is his name? A. His name is Norris. He has, 
from time to time, contacted him in matters like this. 

Q. Are those matters subject to your final approval? 
A. They are subject to my final approval, and if they are 
policy matters or design matters, they don’t have the right 
to make the decisions. 

Q. Do they ever make any decisions regarding policy? 
A. Never. 

Q. How do you determine the amount of your fees? A. 
Well, we have, under the ethical practices of the profes¬ 
sional engineers, the Joint Council, and I believe it has pre¬ 
pared what they call “suggested fees and minimum fees”, 
and, of course, it is my policy to get at least the minimum 
and hope that I can get a great deal more than the mini¬ 
mum, based on what I consider the value of the services 
which I rendered. 

To illustrate, again on this particular Heurich tract, I 
am charging my client a minimum fee which is in accord¬ 
ance with the standard practice, and I have an agreement 
with him that if I am successful in my negotiations 

87 and that he gets more than he bargained for, or 
more than he expected, my fee will be increased 

accordingly. 

Q. Do you ever base your fees upon the amount of sal¬ 
aries paid to your employees? A. No, not at all, any more 
so than the people who develop the professional fees for 
the engineering profession did in establishing them. I sup¬ 
pose, over a matter of years and years of experience, that 
somehow or another these fees which they set up might 
have had some relation to cost. I mean, I don’t know who 
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established them, but I simply charge the minimum sug¬ 
gested fee, plus whatever I feel the value of the service is 
to whom I am rendering. 

Q. If there is any extra work done on a project after you 
have named a fee, due to unanticipated difficulties, what 
do you do in a situation like that? A. There are, from 
time to time, projects which we develop and we find that 
the market is not good, such as for certain types of houses 
which six months ago it was good for, and in that case our 
client asks us to redraw some of the plans or redesign some 
of the plans, or redesign them based upon the new market. 
He asks me to do that and in those cases we have already 
made a profit on our original fee, and it is the normal ethi¬ 
cal practice to charge time plus 25 or 50 per cent for the 
overhead, and in that case we do charge a fee which has, 
I presume, some relation to cost. 

88 Q. What, in your opinion, would happen to your 
business if for some reason you are removed from it? 
A. I believe it would be completely liquidated. 

• ••••••••• 

90 Q. Mr. Ghent, did you, in 1951, employ a man 

91 named John Bryantt? A. I did. 

Q. Can you describe the nature of the services 
performed by him? A. It consisted of very minor draft¬ 
ing services. 

Q. In 1951, did you employ a man named Webster A. 
Collins? A. Yes. 

THE COURT: If you have any more than one year, you 
can ask him. 

BY MR. WARIS: 

Q. In 1951 and 1952, did you employ Webster A. Collins? 
A. To the best of my knowledge, yes. 

Q. Do you know whether you did? A. Well, the exact 
dates you must remember are difficult. I have employees 
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coming in my office, and going out of my office from time 
to time, and the exact dates of employment, and things like 
that, only show on my employment records. But I believe 
if they show in my records—I know it is in 1952, and I 
believe in 1951. | 

Q. What was the nature of the work performed by Mr. 
Collins ? A. Mr. Collins was one of my more skilled 
92 draftsmen, an engineering draftsman. He made rou¬ 
tine computations for road alignment and for street 
grades, and designed the storm sewers which were an ad¬ 
junct to the engineering which he performed on these vari¬ 
ous projects. 

Q. Do you know Mr. Collins’ educational background? 
A. He has a Bachelor’s degree from George Washington 
University, and I believe a Master’s degree from, or maybe 
it is reversed, the University of Maryland. 

Q. Do you know when he obtained these degrees? A. I 
think around 1950. That is when I employed him. 

Q. In 1950 and 1951, did you employ a man named David 
J. Custer? A. I did. 

Q. What was the nature of his work? A. His work was 
the same as Mr. Collins’ work, except that he was, as you 
find is necessary in all organizations, what we call a straw 
boss, or a squad boss. He was more or less the man who 
sort of, beside his regular duties, helped me in a minor 
capacity to see certain work was distributed, and that sort 
of thing, and that the rest of the employees were kept busy. 

Q. Was his work subject to your supervision? A. En¬ 
tirely. 

• * * # • * * * • • 


93 MB. DONNELLA: Your Honor, I am going to 
object unless he knows. I don’t know whether he 
knows the educational background or educational qualifica¬ 
tions of this man or not. 

THE COURT: Do you move to strike that testimony? 



54 


MR. DONNELLA: Yes, except as to that which he knows 
positively. 

THE COURT: Of his own knowledge. 

BY MR. WARIS: 

Q. Do you know, of your own knowledge, Mr. Custer’s 
background? A. I know he graduated from the Baltimore 
Polytechnical Institute. Outside of that, I don’t recall 
exactly. 

Q. Do you recall the circumstances under which he left 
your employ, or will you state these circumstances, and 
the date of his severance? A. Well Mr. Custer was, or I 
believe he felt a little thwarted in his relationship with my 
firm because I forbade him, as I do all my employees, from 
having any negotiations with my clients. I sent him over 
to Baltimore on business for me that I was doing with 
Whitman, Requardt and Associates, a matter of routine 
business, and while he was over there, they offered 
94 him a position which gave him a little more freedom 
of action, and probably a little more chance of indi¬ 
vidual management, or whichever. They made him, I be¬ 
lieve, a project manager at Quantico, but we left under very 
friendly relations. I never stood in the way of any of my 
employees improving themselves, if they feel that they are 
doing so. 

Q. When did Mr. Custer leave your employ? A. 1951, I 
believe. 

Q. Can you place the month? A. No, not exactly. I 
think it was May. Yes, that is right; May, 1951. 

Q. During the years 1950, 1951 and 1952, did you employ 
Benjamin C. Iglauer? A. I did. 

Q. In what capacity? A. He was what we call a co¬ 
operative student from- 

MR. DONNELLA: If Your Honor please, it is not re¬ 
sponsive to the question. He is asking what capacity. 

THE WITNESS: He was a cooperative student, and I 
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employed him under the cooperative plan as a minor drafts¬ 
man, a trainee. 


BY MR. WARIS: 

Q. In 1951, did you employ George T. Kuczko? A. 
Yes. 

95 Q. In what capacity? A. In the same capacity, 
as a minor draftsman. 

Q. In 1950 and 1951, did you employ Donald A. Lautman? 
A. I did. 

Q. And in 1952? A. Yes, sir. 

Q. In what capacity did you employ him? A. As a 
trainee under the cooperative program 

Q. In 1951 and 1952, did you employ Lawrence C. Lem¬ 
mon? A. I did. 

Q. Will you describe the nature of his work? Will you 
describe the nature of the work he performed? A. Mr. 
Lemmon is the landscape architect. He is a graduate land¬ 
scape architect, as a matter of fact. There are times in the 
over-all development of our plans when we are asked to 
prepare the landscape plans for these projects. The amount 
of this work is so insignificant as compared to the rest of 
my work that I don’t have enough work to keep him em¬ 
ployed as a landscape architect. Therefore, he is hired as, 
basically, a draftsman, and from time to time when certain 
features of my studies require the rendition of plans, or 
the addition of landscape architectural treatment, he does 
that sort of work. 


I want to add, or may I add, that his work is completely 
under my direction, although he does have a certain 
96 freedom of design which any technical men should 
have. 

For instance, when we did the Swedish Embassy, it was 
I who determined, I and my client, that we would not make 
it a formal lay-out as against the informal lay-out. It was 
I who determined, for example, two magnolia trees w^ere 
to be moved, not Mr. Lemmon. However, certain of the 



horticultural features and the selection of plants, Mr. Lem¬ 
mon did do, but as I say, that happened to be a very minor 
portion of the business that I am engaged in. 

Q. Does Mr. Lemmon do work on his own? Is he free to 
do work on his own? A. In order to have Mr. Lemmon free 
to do work on his own, I have an agreement with him that 
on work which is not directly related to work which comes 
into my office which he can obtain on his own as a profes¬ 
sional landscape architect, he is free to do that. 

Q. Do you share in any way in that income ? A. No, sir; 
I don’t even know what work he does. It is all done at his 
home. It is not even done in my office. 

Q. In 1951 and 1952, did you employ John W. Motter? 
A. I did. 

Q. In what capacity? A. Well, a little above a minor 
draftsman. He happened to be a graduate of Lehigh Uni¬ 
versity, and we hired him, or he came to me for train- 
97 ing, and a great deal of these other young boys do. 

They all seem to like to work for me because of the 
training they get. I hired him as a computor and drafts¬ 
man, and whereas he wasn’t as minor in his capacity as 
Leutman and some of the others, he was certainly not my 
top draftsman. 

Q. In 1950, 1951 and 1952, did you employ Reed W. 
Nibley? A. I did. 

Q. In what capacity? A. As a trainee, and as a minor 
draftsman. 

Q. In 1950, 1951 and 1952, did you employ Jerome J. 
Norris? A. I did. 

Q. What work does Mr. Norris do? A. Norris is more 
or less my chief draftsman. He is a boy that has taken 
some work at George Washington University, but to the 
best of my knowledge he has no college degree. He has 
had fairly good experience with the District Government, 
and has had a great deal of experience with me. It is my 
opinion that there is no man in my organization that is 


indispensable. However, I do feel that the fellows that I 
train and keep employed are better for me than a complete 
lay-off and re-employment of new faces. 

Mr. Norris has been with me and is a very competent 
man. I am not going to take any credit away from 

98 him. He is a very competent man, but he works 
under my direction entirely, and under my supervi¬ 
sion, and where he has some routine relationship with my 
clients, and even the governmental agencies, if it is a 
matter of policy or design, or anything that has to do with 
the creative work on my plans, he may talk about it, but 
he has absolutely no authority and is not allowed to make 
a final decision with these authorities or with my clients. 

Q. In 1951, did you employ Frank H. Ravenscroft? A. I 
did. 

Q. What work did he do for you? A. He was a man that 
was sent to me as a site planner. He had been employed 
by FHA, and I was a little bit hoping to do exactly what 
some people claim I am now doing, that is, to have someone 
to do some of this creative work, and he came with me, but 
in two weeks I knew he was absolutely incompetent of 
doing any of the work I wanted him to do. I tried to then 
bring him into the office sort of as an office manager, or 
someone to try to run the office, and I found after awhile 
that he was going behind my back and trying to steal clients 
away from me, and it got so absolutely untenable that I, 
frankly, let him go three months after I hired him. 

Q. In 1950, did you employ Earl Sommers? A. I did. 

Q. In what capacity? A. A minor draftsman. 

99 Q. In 1951 and 1952, did you employ Mildred E. 
Moeller? A. I did. 

Q. In what capacity? A. Secretary and bookkeeper. 

Q. In 1951 and 1952, did you employ Samuel W. Burton? 

A. I did. 

Q. In what capacity? A. Janitor and maintenance man. 





Q. Have you, at various times throughout 1951 and 1952, 
employed a number of other people in connection with the 
maintenance of your building? A. That is right. Some¬ 
times we need our floors cleaned and polished, and furni¬ 
ture moved, and we hire these laborers and other men to 
assist Burton, and sometimes we do some painting. In other 
words, they are simply auxiliary or incidental to the main¬ 
tenance and operation of my building. 

MR. WARIS: May the record show that counsel for the 
Respondent does not dispute the accuracy of the amounts 
of salaries paid to the various employees that have here 
been testified to, as shown in the claim for refund that are 
in evidence. 

THE COURT: All right. 

102 BY MR. WARIS: 

Q. Mr. Ghent, are you registered elsewhere as a 
professional engineer? A. I am registered in the State of 
Maryland and in the State of Virginia, and what they call a 
national registration, a national registration license, 

103 which permits me to operate as a professional engi¬ 
neer in, I believe, forty-six states in the Union. There 

are two, I think, which do not qualify under that, but it is 
at least forty-six states. 

Q. During the years 1950, 1951 and 1952, did you make 
any payments for services rendered either to you or to your 
clients by people other than your employees ? A. Yes. 

Q. Will you explain to whom those payments were made, 
and under what circumstances? A. We made some pay¬ 
ments to Associated Engineers, Incorporated, and to Sey- 
bolt and George. I would have to refer to my list there, 
but there is a third party that I made payment to. 

Q. Miscellaneous draftsmen? Does that refresh your 
recollection? A. Yes. 

Q. Is that a name of an organization or various indi¬ 
viduals? A. No, we have tvro methods of paying drafts- 
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men. One is by regular employment, in which we declare 
their withholding, and pay regular withholding, and Social 
Security, and there are other draftsmen who will not work 
under those conditions, and you simply pay them for doing 
a job for you. So these draftsmen are just temporary em¬ 
ployees—not employees, but temporary people that 

104 you bring into your organization and pay them a fee, 
or a stipend for performing certain services. 

Q. Are these people connected with your firm in any way? 
A. No. 

Q. Are they independent contractors ? A. Generally, yes. 
We have around the city here a group of floating drafts¬ 
men that go from office to office under the same circum¬ 
stances. There are quite a number of engineers, and they 
are not set up as an organization. There are about a half 
dozen of them that we know of that float around. I think 
they call it—I don’t remember the word you use for such 
people. They are free-lance draftsmen. 

THE COURT: You asked him a question, and he didn’t 
respond. You asked them whether or not he paid anyone, 
paid any money to people, and he mentioned three classes; 
one being Associated Engineers, one Seybolt and George, 
and the other vras the floating draftsmen, but he only de¬ 
scribed what he paid to the floating draftsmen. He didn’t 
answer your question as to the others, or give the amounts 
either. 

MR. WARIS: I was coming to the question of amounts, 
your Honor. 

BY MR. WARIS: 

Q. Do you recall, Mr. Ghent, the amounts paid to these 
people in the years mentioned? A. No, I don’t recall 

105 them. The answer is no, I just don’t recall them. 

Q. These amounts are set forth in the claims for 
refund in the same way that the amounts paid to your em¬ 
ployees are set forth? A. That is right. 
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MB. WARIS: If there is no objection to the accuracy 
of those amounts, I would like for those exhibits to serve as 
proof as to those amounts. 

THE COURT: That is up to counsel. 

You mean the amounts paid to Seybold and George and 
Associated Engineers? 

MR. WARIS: And miscellaneous draftsmen. That is set 
forth according to those classifications in the claims for 
refund. 

THE COURT: It doesn’t do me much good unless you 
tell what it is for. I understand the drafting. 

MR. DONNELLA: They are set out in the claims for 
refund, which are Exhibits 4 and 5, Your Honor. 

THE COURT: Do you object to them? 

MR. DONNELLA: I have no objection. They are in 
evidence. 

THE COURT: Yes, but in evidence as stating those facts, 
but not necessarily meaning that you agree with them. 

All right, we will receive them as evidence of those pay¬ 
ments, but it doesn’t explain it, does it, in the claim for 
refund? 

106 MR. WARIS: It does, but I will now ask the Peti¬ 
tioner to explain in greater detail what services were 
performed by Seybolt and George during the taxable years. 

THE WITNESS: They were for surveys, and what we 
call field engineering. They establish the work out in the 
field, and set the grades in the field, the actual physical 
setting of the grades- You see, I operate no survey parties 
at all. I have none whatever, and so as a service to my 
client at that time, and even now, occasionally I will go 
out and simply contract for my client to have certain serv¬ 
ices done which my office does not perform, or is incapable 
of performing, and in the past, and to a limited extent even 
today, those fees were simply run through my books and I 
was simply their agent in the matter. I took no profit from 
them. All I did was they would submit me a bill, and I 
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would submit it to my client, and if it was correct, I simply 
got the money from my client and paid Seybolt and George. 
I hope that explains that. 

MR. WARIS: That is sufficient. 


BY MR. WARIS: 


Q. How about Associated Engineers? A. Associated 
Engineers is more or less the same sort of a thing. The 
firm I came to Washington w T ith was Associated Engineers, 
and in certain instances I sent some of that work up to 
them, but in the contract of Seybolt and George, the 
107 Standard Construction Company—no, excuse me. 

MR. WARIS: You have already testified with re¬ 
gard to Seybolt and George. 

THE COURT: How much money was paid to Seybolt 
and George? Do you have it there? Was it Associated 
Engineers ? 

THE WITNESS: It is the same sort of an organization 
in some respects. 

THE COURT: As what? 


THE WITNESS: Before the D. C. Registration Law was 
in order, Associated Engineers operated survey parties and 
engineering work. All Associated Engineers, as such, did 
was operate survey parties. I don’t believe that any engi¬ 
neering is done under that name, as such. 


BY MR. WARIS: 

Q. What work did they do for you; that is the question? 
A. The nature of the work was survey work. 

THE COURT: You say the nature of the work.. Why do 
you use “nature”? Why don’t you say if the work was 
survey work or if it was something else? What was it? 

THE WITNESS: Survey work. 

THE COURT: What job was it on? 

THE WITNESS: I don’t recall. There were miscella¬ 
neous jobs that came up from time to time. Maybe some¬ 
body wanted a survey made. One of them I do remember 
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was a job we did out on Leesburg Pike where the 

108 Associated Engineers made a property line survey, 
and another one was in conjunction—well, there was 

some other project or projects. I don’t recall the names 
immediately, sir. I just don’t have the details. 

THE COURT: Did you bill them exactly as you did the 
others ? 

THE WITNESS: I billed them. 

THE COURT: I mean did they bill you, and you in turn, 
bill your client? I don’t know which was the chronology 
of it. 

THE WITNESS: Yes, sir. Whatever their bill was, I 
billed my client for it. 

BY MR. WARIS: 

Q. Explain, will you, what happened? A. That is exactly 
what happened. We billed them per se exactly what they 
billed us. 

• *•••••••* 

Q. I show you Petitioner’s Exhibit marked for 

109 identification Number 17, and ask you if you can 
identify that. 

A. I can identify it. It is a contract between Seybolt 
and George and Pierre Ghent and Associates for certain 
work, surveying work, which I obtained from them so that 
I could use it as a basis for them billing me, and for my 
billing my clients. 

• *•••••••• 

110 MR. WARIS: Mr. Ghent, was this accepted? 
THE COURT: He must have some letter of acceptance. 
THE WITNESS: The contract was accepted, and I was 

later billed for this certain vrork in this contract based upon 
these fees. 

THE COURT: Ask him how it was accepted. 

THE WITNESS: I would say that 50 per cent of my 
contracts with my clients and the people—I want to avoid 
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the word “associates”, but the people I do associate with 
on certain work are 90 per cent informal memoranda; they 
are not written up in long legal terminology, and a great 
number of my jobs are purely verbal contracts. 

THE COURT: You have not answered my ques- 
111 tion. How was this contract accepted? 

THE WITNESS: I accepted it verbally, and told 
them to go to work. He later billed me on the basis of that. 

THE COURT: I w T ill receive it in evidence as Petitioner’s 
Exhibit 17. 

m * * * • # * * • * 

BY MR. WARIS: 

Q. I show you Petitioner’s Exhibit 18 marked for iden¬ 
tification, and ask you if you can identify and explain it. 
A. This is a letter which I received from Seybolt and 
George on March 20, which was billing for some of the work 
which they had performed under this contract, or agree¬ 
ment, whichever you want to call it. 

Q. Are you referring now to Petitioner’s Exhibit 17? 
A. Number 17, yes, and the charges here are identical to 
the ones set forth in that agreement. ; 

• * # * * • • • • • 

I 

113 CROSS EXAMINATION 
BY MR. DONNELLA: 

• • * * * * • # • * 

114 Q. You referred at one time to your associates 
being Seybolt and George, and Associated Engineers. 

A. I didn’t refer to them as associates. I said they were 
people associated with me in achieving an end result. Their 
work had nothing to do with mine, and my work had 

115 nothing to do "with them, except as they co-related. 

Q. Co-related into your final result, which was a 
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package deal incorporating these things? A. The work I 
did had no relation with whether Seybolt and George did 
the work or Associated Engineers, or anyone else did the 
work. It was simply my client as a service asked me to 
get this certain service rendered as part of the package deal. 

Q. Let me ask you this: As I understand it, Seybolt and 
George and Associated Engineers would make surveys or 
put out stakes for your road grading? A. Not for my road 
grading, sir; it was for my clients ’ road grading. 

Q. Did your finished plan put in the road, sir? A. My 
designed finished plan, but I didn’t do anything but consult 
with my client as to—I mean he did the construction, he 
did the lay-out; he did the field work, and I was only avail¬ 
able to him as a consultant to answer questions concerning 
business plans. It had nothing to do with the field opera¬ 
tion at all. 

• •#*«»••••* 

117 Q. All of these drawings and maps, and so forth, 
which you submitted to your clients as part of your 
package deal, were physically done by your draftsmen; is 
that right ? A. Physically, yes, but under my direction. 

Q. Were you out of town a good deal? A. Yes, I was out 
of town a good deal. 

• ***•*••** 

120 BY MR. DONNELL A: 

Q. Do you recall, sir, who was your Office Manager 
and Chief Engineer during 1950 and 1951? A. I had no 
office manager, as such, sir. 

THE COURT: What about the chief engineer? 

THE WITNESS: Mr. Custer, like Mr. Norris, was my 
chief designing draftsman. He was not an engineer; 

121 he was not a registered engineer, and he was not an 
educated engineer. He had had quite a good expe¬ 
rience, but he was not what I considered a finished engi¬ 
neer, and therefore he has never had the title in my office 
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of Office Manager and Chief Engineer, Designer or Chief 
Designing Engineer. 


• • 




* 




122 Q. I believe you described Mr. Norris as one of 
your most competent employees? A. That is correct. 

Q. And he is, at the present time, or has been your chief 
draftsman? A. That is right, sir. 

Q. And he is allowed to make computations, is he ? A. 

Yes, he is. 

123 Q. He is your straw boss ? A. Yes, he is. 

Q. In your absence, he would assign the jobs which 
had to be done ? A. In general, yes. He just sees that they 
go along. 

May I qualify that to the extent that when you prepare 
a tracing, you can give a draftsman a tracing to do and it 
may take him twx> weeks, or a longer period. When I give 
my draftsman a tracing to do, I go around and I watch 
him to see if he does it right, but in the time of my absence, 
Mr. Norris has that privilege of advising him how to do it, 
and seeing that it is done according to the standards which 
we have established. 

Q. As a matter of fact, Mr. Ghent, where it takes a couple 
of weeks to do a drawing, most of the time that draftsman 
would be working on it alone, vrould he not? A. That is 
correct. 

Q. No one stands over his shoulder, in other words? A. 
It is not necessary, no. 

Q. I believe you testified, Mr. Ghent, that Mr. Norris 
might have some connection with your clients or with the 
various government departments which is necessary; that 
is, the Park Planning Commission, and so forth? A. That 
is correct, sir. 

Q. And he is competent to handle minor matters 

124 with them, is he not, sir, subject to your approval? 
A. Subject to my approval, yes. 
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Q. If he has handled them satisfactorily, there would 
l»e no necessity for your entering into it, would there? A. 
That is right. 

Q. I believed you testified that Mr. Sommers at one time 
acted as your office manager—I beg your pardon, Mr. 
Ravenscroft. A. That is right. 

Q. He was the site planning engineer who came from a 
government agency? A. That is right, sir. 

Q. And during the time he was with you, he acted as your 
office manager? A. For two weeks, he did, yes. 

Q. I understood you to say three months. A. I put up 
with him three months because he -was a lovable old gentle¬ 
man and I didn’t have the heart to throw him out in the 
street, so I tried to keep him on. I finally relegated him to 
a draftsman, and I finally relegated him to the simplest of 
chores, which he couldn’t even do. 

Q. With reference again to these floating draftsmen who 
are free-lancing, is there any substantial difference in your 
payment to them and the payment you make to your 
125 regular employees? A. No, not at all. It depends 
entirely on the type of work. We do have to pay a 
little bit of what we call a premium to them because they 
feel that if they are working for the government, for ex¬ 
ample, or working for someone else and come to work for 
me at night—the other name we use on them is “sun¬ 
downers”—they should be paid a little more than they 
would normally work for on a full time employment basis. 

Q. I understand that you don’t have the facilities for 
making surveys and setting grades, and so forth. In other 
words, you have no field parties, as such; is that correct? 
A. No. 

Q. Therefore, it necessitates your hiring Seybold and 
George, or Associated Engineers to do that type of work? 
A. There is no necessity for me doing that at all. 

Q. It is included in your overall plan in some instances, 
is it not? A. May I tell you exactly about that? As I 
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told yon before, and as I said before in my testimony, there 
were occasions where my client, as a convenience, asked me 
to take the contract with Seybolt and George, and it was 
a nuisance to me to run it through my books, a nuisance to 
me to handle it, and there was no money in it, no profit, 
but we did it as a convenience, just the same as there 

126 have been occasions when I have hired, say, a con¬ 
sultant on sewage disposals. He has no relation to 

my office. Normally the client, as in the case of a doctor, 
pays the doctor, the consultant doctor, and the consulting 
physician is paid one of two ways; one, directly to the 
consultant’s physician or, two, to the regular doctor and 
the regular doctor reimburses the physician. So I want to 
clarify the fact that these services that you are talking 
about are not part of my organization, as such. 

Q. Haven’t you a list of those, sir, in your income tax 
returns for the years involved as professional services? 
A. Well, I suppose we do because it was income. It ran 
through my books. j 

Q. Now, with reference to fees that you charge your 
clients, sir, do I understand that you always basically 
charged a minimum suggested fee for your profession? 
A. Insofar as it is physically possible, yes. 

Q. Are you bound by that in any way, or is it a matter 
of your discretion? A. Under my membership as a member 
of the National Society of Professional Engineers, I have 
to maintain a reasonable charge for fees, within a reason¬ 
able amount of the minimum agreed to, or at least set tip 
or suggested by the Engineering Council. I think it is the 
Engineering Council. I think that is who actually sets the 
thing up. There are some occasions in which I do 

127 certain courtesy work, which is, frankly, a part of 
your good will, and all that, in which case I don’t 

even get paid a fee. We just do it as a courtesy, the same 
as any architect does when he draws a sketch plan for a 
man and says, “Here, this is what I think ought to be done,” 
or “Here, this is something for your use.” 


Now when you ask me the question regarding my overall 
business, the answer is yes, I charge as near as I can the 
minimum, and try to charge more than the minimum 
throughout all my charges for professional services. 

Q. As a matter of fact, Mr. Ghent, wouldn’t it depend 
on the particular job? A. It would. It would to a great 
extent, and in a great number of jobs. We have varied 
our fees as much as, I would say, 100 per cent over one job 
as against another because the services, my personal serv¬ 
ices, rendered on one job were more valuable in that par¬ 
ticular job than they were on another job. 

Q. Let me ask you this: In a complicated job of some 
type that required a great deal of drawings, planning, and 
so forth, which your subordinates would do, isn’t it possible 
that your fee would be governed by what you had to pay 
them? A. Frankly, sir, the answer is categorically no. 
It has no relationship. As a matter of fact, to qualify that, 
there are several jobs that if I had my records—of course, 
I have stopped keeping so-called cost accounting be- 
128 cause it doesn’t have anything to do with my fee, 
but I know that I just can’t recall the job, but I 
could find out if you -want it where actually I have lost 
money on the job. 

THE COURT: He says the answer is no. It doesn’t 
have any relationship. 

BY MR. DONNELLA: 

Q. There is no relationship ? A. No. 

Q. Let me get this straight. There is no relationship 
between the cost to you for your employees and the cost 
you will charge a client for the work which you performed, 
which includes that work of your employees? A. As far 
the accounting purposes of Pierre Ghent and Associates, 
the answer is no. If you want an answer, engineering fees 
have been established by the National Engineering Society 
and those fees have come over a period of some fifty years 
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of practice, and fifty years of professional people taking 
in fees, and I do grant that over the period of fifty years 
that there must have been some relationship between costs 
and the fees. But, if you will examine those fees you will 
find that for a million dollars worth of work on, say, just 
a simple engineering job you get so much percentage fee, 
and on a complicated sewage disposal plan the fee could be 
100 to 50 per cent higher, so the difference between that 
fee in your fee system indicates the difference in the 

129 degree of service that the chief of the firm receiving 
the fee rendered his client. 

Now that is the only relation I could see between the 
cost of production and my fee. 

Q. Did 1 understand you to say, sir, in your answer to 
the last question that in some instances your fee on a given 
job might well vary as much as 100 per cent due to the 
fact you had to render particular services on that particu¬ 
lar job? A. That is correct. 

Q. Isn’t there a relationship, sir, between the fee you 
would charge and what you would have to have your sub¬ 
ordinates in the office do? A. No, not any more so than 
the difference you would find if you go into Bonds and 
buy a $34.00- 

Q. Now, sir- 

MR. WARIS: Let him answer the question. 

THE COURT: He may illustrate it. 

MR. WARIS: Will you continue the illustration? 

THE WITNESS: The same labor that is put into build¬ 
ing a suit of clothes that you would get at Bonds is the 
same as would go into a suit from Brooks. I don’t buy 
those fancy suits, but I am talking about the higher priced 
suits. The reason you pay the difference is because you 
get a reputation which you are buying, plus better 

130 material. Pierre Ghent and Associates gets its fee 
because it does a better job, and Pierre Ghent has a 

better reputation than the normal run of the mill civil engi- 
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neers, and that is the reason that the fee, my fee, is gener¬ 
ally varied, depending entirely upon what I consider is the 
value of my services to my clients. 

BY MR DONNELLA: 

Q. Then you don’t base it, sir, on the minimum fees which 
are recommended by the Engineering Council f A. The 
Engineering Council doesn’t say that you have to charge 
anything but minimum fees, and then, as a matter of fact, 
they don’t say it; they suggest it. Anything over a mini¬ 
mum fee is your own business. You are violating no ethics, 
in other words, to do that- 

• •••«••••* 

134 Q. If you were to employ free-lancers for your 
drafting duties exclusively, sir, rather than have 

members of your own staff make these drawings, and so on, 
which are necessary to the final plan, would it cost you more 
or less than you pay these men on salary? A. I believe in 
the end it would probably cost me less. I would say this; 
that I could, if I had to, fire every man or every employee 
I have and start employing a new group who could service 
me, or render these services to me; not as well or as quickly, 
maybe, but under the methods of procedure and the methods 
of computations, and other developments that I have made 
in my office, I could take any group of untrained men and 
have them service me in exactly the manner that my pres¬ 
ent employees are servicing me. As I say, it would not be 
quite as well and not quite as efficient. 

135 To illustrate that, Mr. Norris at one time worked 
for me and left me. Well my organization didn’t 

fall to pieces; my reputation didn’t fall to pieces; he fell to 
pieces because the company he went with failed, and he 
came back to work for me, and he has been working for me 
ever since. I prefer to keep them steadily employed, but it 
is not necessary. 
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138 LAURENCE CLIFTON LEMMON, called as a 
witness by and on behalf of the Respondent, having 

been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

139 BY MR. DONNELLA: 

Q. Mr. Lemmon, you are employed at the present 
time by Mr. Pierre Ghent? A. Yes. 

Q. How long have you been employed with this firm, sir? 
A. Five years and nine months and fourteen days today. 

Q. Would you state, sir, your duties with Mr. Ghent? 
A. At the present time I am a draftsman. 

Q. Exactly what do you do, sir? I don’t know much 
about drafting. A. I do anything that I am asked to do 
in the way of drafting, tracing, engineering. 

Q. How long have you been a draftsman, sir? 


THE WITNESS: Well, I graduated from Penn State in 
1930, and I have worked for the government for about fif¬ 
teen years. ; 

BY MR. DONNELLA: 

Q. Do you have a degree from Penn State, sir? A. Yes. 
Q. What is your degree ? B. S. in landscaping and 
architecture. 

140 Q. You are a landscape architect? A. I call my¬ 
self a landscape architect. 

Q. What percentage, if you know,'of your job with Mr. 
Ghent consists of landscape architecture ? A. For the past 
two years, very little. 

THE COURT: That doesn’t mean very much. Percent¬ 
age doesn’t mean very much. Ask him what he did in the 
last two years, or any other time if you want to, but let’s 
let him tell what he did. 




72 


BY MR. DONNELLA: 

Q. During 1950, 1951 and 1952, sir, was most of your 
drafting for Mr. Ghent in the landscape and architectural 
line? A. I w r ould say at the time we w*ere processing 
through FHA, when they required landscape mapping for 
all these jobs, then perhaps 65 or 70 percent of my time 
was doing that, but the rest of it was engineering drafting. 

Q. I understand, sir, that you also do some work on your 
own; that is, separate and apart from Mr. Ghent’s firm? 
A. A few small jobs occasionally on weekends and evenings. 

Q. Do you contract for those individually? A. Yes. That 
is my own. 

Q. Do you have a set charge, or do you charge for your 
time, sir? A. I just charge for my time by the hour. 

141 Q. How are you paid by Mr. Ghent, sir? A. By 
the hour. 

Q. By the hour? A. Yes. 

Q. What are your charges per hour to outside people? 
A. Well, consultation, $5, and design and drafting, $3 per 
hour. 

Q. What are you paid by Mr. Ghent for your design and 
drafting, sir? A. I think it is $2.61 an hour, and if I work 
over a forty-four hour w~eek, then it is time and one-half 
Q. Now, sir, your actual charges which you place on an 
individual basis; that is, to outside persons, are actually 
in excess of what Mr. Ghent pays you? 

BY MR. DONNELLA: 

Q. Let me ask you this, sir: Is the work which you do 
outside for individual clients with whom you consult and 
prepare drawings substantially the same as you do 

142 for Mr. Ghent? A. No, I wouldn’t say it was. On 
the outside, I originate the design; I am the designer. 

THE COURT: On the outside or inside? 

THE WITNESS: When I work on the outside. 
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THE COURT: What do you do on the inside ? 

THE WITNESS: On the inside, I take my directions 
from Mr. Ghent. 

THE COURT: What do those directions consist of, sir? 

THE WITNESS: Well, I don’t know what you mean by 
that, but when he has a job, he says, ‘‘Here, I want you to 
do this. We have laid this housing development out and it 
is graded, and I want you to do the landscape planting,” so 
it is up to me to draw up a planting, a plant list, and if he 
OK’s it, then I go ahead with it. 

THE COURT: Does it show certain trees and things of 
that kind? 

THE WITNESS: That is right, and plants. 

THE COURT: You mean where certain plants are to go? 

THE WITNESS: That is right. 

THE COURT: You prepare that? 

THE WITNESS: That is right. 

BY MR. .DONNELLA: 

Q. You prepare that and then show it to him for his 
approval; is that correct? A. I prepare the plan, 
143 and he is in there a couple times a day looking over 
my shoulder and he makes comments or criticisms. 

* # * • • • # * • • 

Q. Mr. Lemmon, did you ever make any policy decisions 
in connection with Mr. Ghent’s business ? A. I never have. 


WEBSTER A. COLLINS, called as a witness by and on 
behalf of Respondent, having been duly sworn, was exam¬ 
ined and testified as follows: 

DIRECT EXAMINATION j 

144 BY MR. DONNELLA: 

Q. Mr. Collins, are you employed by Pierre Ghent 
and Associates ? A- Yes, sir. 
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Q. How long have you been employed there ? A. A little 
over two years. 

Q. What is your position with that firm? A. I am a civil 
engineer. 

Q. Would you state your background of education for 
that position? A. I received a Bachelor of Civil Engineer¬ 
ing from George Washington University in June of 1950, a 
Master of Science in Engineering from the University of 
Maryland, majoring in structural engineering, in May of 
1951. That is the limit of my formal education. 

Q. Exactly, sir, what are your duties with the firm of 
Pierre Ghent and Associates? A. My primary duty is to 
design storm drainage systems for various subdivisions or 
projects that our office works on. 

Q. You say that is your primary duty? Have you any 
further duties with the firm? A. Well, I work on other 
detailed work that fits in with site planning; that is, estab¬ 
lishing grades on streets and working on grading plans for 
different projects, designing of minor highway struc¬ 
tures. 

145 THE COURT: What do you mean by minor high¬ 
way structures ? Do you mean curbs or gutters ? 

THE WITNESS: Culverts, and walls, retaining walls. 

THE COURT: What do you mean by designing; conceiv¬ 
ing it or what? 

THE WITNESS: A design consists of mathematical com¬ 
putations, as governmental agencies want to be assured that 
a structure 'will stay, so there has to be some research or 
mathematical analysis to the problem to reach a solution 
so that they have some guarantee that it will stand when 
it is built. 

THE COURT: That doesn’t involve any decorative con¬ 
cept, does it ? 

THE WITNESS: As a minor phase of it. 

BY MR. DONNELLA: 

Q. Have you any other duties at all with the firm? A. 
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None other than just working as an engineer for them. 

Q. Are you a draftsman, in addition to your other duties, 
sir? A. Yes, sir. 

Q. Do you put in concrete form; that is, on the drafting 
board, those details of the designs which you make for 
these things which you have testified to? A. Yes, sir. 

Q. Are you employed elsewhere, other than with 

146 Mr. Ghent? A- No, sir. 

Q. Have you been during the time you have been 
with him? A. No, sir. 

Q. What is the basis on which you are paid, sir? Is it 
by the hour or by the job, or by the week? A. By the week. 
Q. You are paid a weekly salary? A. Yes, sir. 

Q. Do you design the storm water sewers and the end 
walls and retaining walls, and so forth, independently your¬ 
self, or do you have some assistance in it? A. The formal 
design I do myself. 

m m • • * • • • mm 

CROSS-EXAMINATION 

BY MR. WARIS: ! 

Q. Will you explain what you mean when you say “the 
formal design I do myself”? A. Well, I mean the mathe¬ 
matical computations that governs the size or choosing of 
particular member. j 

Q. Now the work that you do is in accordance with the 
principles as laid out and established by Mr. Ghent; is that 
not so ? A- That is right. 

147 Q. Is your work subject to the supervision and 
control of Mr. Ghent? A. Yes, sir. 

Q. Do you ever have any negotiations with the clients 
of Pierre Ghent and Associates? A. No. 

MR. WARIS: No further questions. 

THE COURT: How do you start your work? How does 
it originate? What happens? Did you work yesterday? 
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THE WITNESS: Yes, sir. 

THE COURT: How did that particular work start? 

THE WITNESS: I didn’t work yesterday. 

THE COURT: Well, let’s say the last day you worked. 
I don’t want you to tell me what you worked at, but what¬ 
ever it was, how did it start ? 

THE WITNESS: Well, Saturday I was drawing a pro¬ 
posed elevation on a site and grading plan. First w r e have 
to establish what elevations or grades we are going to put 
on certain streets. I helped do it. 

THE COURT: Did you do it mathematically? 

THE WITNESS: Mathematically. 

THE COURT: You didn’t arrange the streets? 

THE WITNESS: No, sir; I didn’t arrange the streets. 
Mr. Ghent had established what we call a preliminary pro¬ 
file, and I helped refine it, compute it, compute the 
148 grades or elevations at various points along the 
street, and after I established those elevations, I 
plotted those points on a plan. 

THE COURT: When you say “on a plan” you mean on 
a drawing? 

THE WITNESS: On a drawing. We have a number 
of points that we plot, and through those points we are 
able to draw lines which we call “contours,” which gives 
us a picture of what the finished job is supposed to look 
like. That is what I was doing Saturday morning. 

THE COURT: All right. Where did you start ? Where 
did you begin, or what did you begin doing? Somebody 
told you where to start, didn’t they? You didn’t just pick 
it out of the air, did you? 

THE WITNESS: Well, as I said, Mr. Ghent had es¬ 
tablished a preliminary profile, and from that, that was 
the starting point for my work which I done Saturday. 
I refined that. 

THE COURT: All right. 
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Do yon determine where you put the storm sewers or 
other minor highway structures? 

THE WITNESS: Well, the locations or the planning of 
storm sewers are mostly governed by fact; that is, for 
instance, you put a catch base in the low point in the street. 
THE COURT: What do you do ? What do you determine, 
the size ? 

149 THE WITNESS: Well, I do determine or suggest 
a plan to Mr. Ghent for a storm drainage plan. If 

he thinks it is all right, then I can go through and refine 
it and make some mathematical computations and from 
those computations I can pick sizes or actually design 
storm drainage systems. i 

THE COURT: All right. 

• • * # • # * • • i • 

RE-DIRECT EXAMINATION 
BY MR. DONNELLA: 

Q. In your work, in your individual work having to do 
with those things which you have described here today, 
they have relation to an over-all plan on site planning; is 
that correct, sir? A. Yes, sir. 

Q. And yours is one of the factors in the entire plan? 
A. Yes, sir. 

• • * • • * • • • i * 

RE CROSS-EXAMINATION 

BY MR. WARIS: ; 

Q. You mentioned that you would locate a drain at the 
low point on a plan. Who determines where the low point 
is? 

THE COURT: He says that is fact. 

150 BY MR. WARIS: 

Q. Who establishes that fact on the plan? A. 
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Well, very often it comes from the profiles that have been 
established on the street grades. 

THE COURT: The topographical map. That is what he 
means. 

BY MR. WARIS : 

Q. Who establishes the basic street grades on the plan! 
A. Mr. Ghent establishes the basic profile. 

MR. WARIS: No further questions. 

MR. DONNELLA: I have one further question. 

BY MR. DONNELLA: 

Q. As a matter of fact, sir, in any subdivision, doesn’t 
the street grading have to be approved by the particular 
locality involved; that is, Prince Georges or Montgomery, 
or if it is in the District of Columbia, does the District of 
Columbia have to approve the grades? A. Yes, sir. 
«**••*#••• 

151 JEROME J. NORRIS called as a witness by and 
on behalf of the Respondent, having been duly sworn, 

was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. DONNELLA: 

Q. You are at the present time employed by Pierre Ghent 
and Associates? A. Yes. 

Q. How long have you been employed with that firm, 
sir? A. About seven and one-half years. * * * 

Q. What is the title of the job which you have now with 
him? A. I don’t think we have any specific title. 

Q. * * * What do you do? What is your job with the firm? 
A. Well, I assist in the preparation of plans. Since I am 
the oldest one there, I sort of schedule the work to the 
rest of the boys. 

152 THE COURT: When you say “preparation of 
plans,” you mean the physical paper? 
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THE WITNESS: That is right. 

THE COURT: You don’t mean the conception of the 
mental conceptions, do you? 

THE WITNESS: No. It is the drawings and- 

THE COURT: You say “preparation of plans.” I just 
want to know what you mean by that. 

THE WITNESS: When you say “mental conceptiops,” 
sometimes I may have something which I would want to 
suggest to Mr. Ghent, and he either accepts it or rejects it. 

THE COURT: When you say “preparation of plans,’’ 
what do you mean by that? • 

THE WITNESS: I mean the actual physical drawings 
of the plans. 

THE COURT: In other words, you more or less super¬ 
vise and schedule the work for the others in the office? 

THE WITNESS: That is right. 

THE COURT: Do you do any of the physical work your¬ 
self; that is, with the drawings, and so forth? 

THE WITNESS: Yes. 

It m • • • • # • # i * 

THE COURT: In addition to supervising the other 
work? 

THE WITNESS: That is right. 

153 BY MR. DONNELLA: 

To what extent do you supervise the work of the 
other employees, Mr. Norris? A. Well, Mr. Ghent will tell 
me what he wants done, and I will schedule it to the other 
boys. I will keep them busy. He also will tell them directly 
what to do, but there are times when he is not in the office 
and he tells me what he wants done. 

Q. At that time it is necessary for you to supervise the 
boys? A. Yes. 

Q. Does that entail much of your time, sir, the super¬ 
vision of other employees? A. It entails a considerable 
amount of time, yes. j 


i 
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Q. Are you an engineer, Mr. Norris? A. What do you 
mean; am I a registered engineer? 

Q. Are you a graduate engineer, let’s put it that way? 
A. No. 

Q. Have you had any engineering education? A. Yes. 
Q. What was that? A. I attended George Washington 
University. 

Q. Any degree? A. No degree. 

Q. How long did you attend George Washington, 

154 sir? A. Well I started in 1937, and my last year 
there was in 1948. It was interrupted by war service, 

and of course I attended at night, and that is why it was 
so drawn out. I have approximately three years completed 
toward a degree. 

Q. In what field? A. Engineering. 

Q. Civil engineering, sir? A. Mechanical engineering 
and civil, both. They give you a choice of elective and I 
chose my elective in civil engineering. 

Q. I understood you to say about seven years you had 
been employed by Mr. Ghent. A. Yes. 

Q. During that time you had a good deal of practical 
experience in his office; is that correct? A. Yes. 

Q. How much of your time, sir, is taken up with draw¬ 
ings in connection with site planning work which he does? 
A. Well, it is about all my time. I mean when you say 
“drawings,”—Well the preparation of the plans are our 
main purpose for being there, and that is what we work 
at all day long. 

Q. How many other persons are employed in the profes¬ 
sional field; that is, the engineering field, as dis- 

155 tinguished from stenographers or something of that 
kind? A. There is Mr. Collins and Mr. Lemmon, 

and we have a Mr. Niblev, who is attending school, and 
who works part time. Those are the only ones that we 
would consider regular employees. We do have some two 
other men who come in the evenings. 
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Q. Are you there while they are, sir? A. Most of the 
time, yes. 

Q. Do you supervise, in any way, their actions ? A. Yes. 

Q. Are you paid, sir, on a yearly basis or weekly basis, 
or froni a piece work basis, or what? A. I am paid a 
weekly salary. j 

Q. Is that on the basis of a forty hour week? A. Forty- 
four hour week. I am paid a rate for any overtime. | 

Q. Would you tell me, sir, what those rates are? A. I 
am paid $137.50 a week, and I am paid $4 an hour for 
overtime. 

Q. Do you do any outside work at all? A. What do 
you mean by outside work? 

Q. Do you work for anyone other than Pierre Ghent? 
A. No. 

Q. Do you contract out? A. No. 

156 Q. Do you have any contacts at all with clients 
of Mr. Ghent, in his absence? A. Yes. 

Q. And do you have any contact with the various gov¬ 
ernment departments in relation to these site planning 
activities. A. Yes. 

Q. Exactly what is the nature of your relationship with 
these clients and these various government departments? 
A. Well, they will have questions as to when the plans will 
be completed, or the status of their completion, and they 
will speak to me about that. Sometimes in preparing a 
certain detail of plans, they might speak to me about those. 
That is about the extent of it. 

Q. On such a question as to the details of completion, and 
so forth, do you know at that time, or do you have your 
fingers sufficiently on the business to know when a given 
project is to be completed, or can be put to them in tangible 
form, or do you have to ascertain from the various drafts¬ 
men what the status is ? A. It happens both ways. There are 
times when I can tell the client just when a certain drawing 
will be finished, and then there are other times when I have 
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to check from the boys to see when they will finish it. So 
it works both ways. 

Q. Have you, during the time you were with Mr. 

157 Ghent, had the supervision of employees, or how 
long has that lasted ? A. This has only been within 

the last two years that I have had it 
Q. In 1951 and 1952, sir? A. Yes. 

Q. In 1950, what were your duties then, if you recall? 
A. Well, I did the same thing as I am doing now, only 
without the so-called supervision of the boys. 

Q. Do you recall that Mr. Custer worked there in 1950, 
sir? A. Yes. 

Q. Wasn't he in relatively the same position that you 
are at the present time? A. Yes. 

158 Q. Do you do any field work at all, sir? A. What 
do you mean by field work? 

Q. In other words, do you go out of the office to these 
various places where you are making a site plan? A. Yes. 

• •••*#•••* 

Q. Do you go with Mr. Ghent? A. I have gone with Mr. 
Ghent, yes. 

Q. Do you always go with him? A. No. 

Q. What, exactly, are your duties in the field when you 
are with Mr. Ghent? A. I just more or less am in his 
shadow. He takes me out and shows me what he is doing, 
and he points out certain aspects of the job to me. That 
is all. 

Q. Now’, on those occasions w’hen you go by yourself, 
w’hat do you do? Do you observe those things by yourself? 
A. The occasions I go by myself are for some specific 
reason, such as about tw’o weeks ago they had installed 
some storm sewer structures, and I wrent out to measure 
the exact location of the storm sewer structures, so we 
could show them on our plans. 
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Q. That is one of the finished plans for a particular site ? 
A. That is right. 

159 Q. And you got those measurements, sir? A. 
Yes. 

Q. Is Mr. Ghent frequently out of the office, sir? A. 
Yes, he is out of the office. 

Q. Are his absences usually for a short time or a long 
time ? 

Let’s say this: Are they for as much as a month? A. No. 
Q. For two weeks? A. No. They are not for a day. In 
other w’ords, he usually reports into the office. I mean he 
is in the office every day. There are very few occasions—in 
fact I can’t specifically put my finger on any—that he 
hasn’t been in the office. There are days when he has not 
been in the office, but that has been very few and far be¬ 
tween. He is usually in the office every day. 

THE COURT: You just said he was out frequently. What 
do you mean by “frequently?” Do you mean he is out 
frequently during the day? i 

THE WITNESS: Yes. 

THE COURT: Do you know where he is? 

THE WITNESS: I would say 60 per cent of the time 
he tells me where he goes. 

BY MR. DONNELL A: 

Q. To what extent, Mr. Norris, is your time taken 

160 up in supervision of Mr. Collins and Mr. Lemmon? 
A. Well, it varies with the job. Usually I can just 

tell them what has to be done, and they know their job -well 
enough to do it. 

Q. That is in relation to the drafting which they do? 
A. Yes. 

Q. And you do some of the drafting yourself with rela¬ 
tion to these things? A. Yes. 

Q. I take it no one has to stand over your shoulder, sir. 
A. I hope not. 




Q. Any more than they do Mr. Collins or Mr. Lemmon* 
A. No. 

Q. I might ask you this, Mr. Norris: In the past three 
years; 1950,1951 and 1952, to your knowledge, particularly 
with reference to the time that you have been supervising 
the help, more or less, or have been foreman of this or¬ 
ganization, has it operated in much the same manner as it 
operated or is operating at present? A. Yes. 

Q. That is, you have given general supervision w r here 
necessary to the draftsmen? A. Yes. 

• •**•«*#••* 


161 CROSS EXAMINATION 
BY MR, WARIS: 

Q. Mr. Norris, what do you mean by supervising the 
work? A. Well only in the scheduling of the work. I mean 
Mr. Ghent would say, “I need this plan by Thursday; get 
somebody to do it,” and that is what would happen. 

Q. You yourself then did not tell these employees what 
to do, or show them how to do it? A. No. 

Q. Is the w r ork that is done by them and by you, pursuant 
to this scheduling, subject to final check by Mr. Ghent, or 
subject to your final checking? A. Mr. Ghent will have 
the final say-so on the plans. 

Q. Do you ever make any final decisions as to plans? 
A. No. 

Q. When did you start doing this so-called scheduling 
of work? A. About two years ago. 

Q. Let’s try to place that a little more accurately. Was 
it in 1952, do you recall? A. It was right after Mr. 
Ravencroft left. 

Q. I don’t know whether the records show that clearly. 
A. I can’t place the exact time. It is about two years ago. 
Q. About two years ago? A. Yes. 

162 Did Mr. Custer have as good client contact as 
you in that? A. As I remember, no. 
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Q. When you talked to a client, have you told Mr. Ghent 
what you said to the client and what transpired? A. Oh, 
yes, When Mr. Ghent is not there I have made a complete 
report to him and what transpired. ' 

Q. If he disagrees with anything you have said, can 
he change that? A. Oh, yes. 

Q. You mention that you went out recently on a project 
to measure the location of a storm sewer. Did you go there 
pursuant to Mr. Ghent’s instructions? A. Yes. 

Q. Have you ever negotiated any business with :Mr. 
Ghent’s clients? A. No. 

Q. Why, in your opinion, do clients come to Pierre Ghent 
and Associates? 

MR. DONNELLA: Objection. 

THE COURT: What is the basis of your objection? 

MR. DONNELLA: I think it is opinion evidence. Mr. 
Ghent has testified as to the reasons why. 

THE COURT: I think their case pitches the decision on 
the drawing power of the head of the firm. 

163 MR. DONNELLA: * * * I withdraw my objection. 

THE COURT: All right, you may answrer the 
question. 

BY MR. WARIS: 

Q. The question is why do clients come to Pierre Ghent 
and Associates. 

THE COURT: In your own opinion. 

THE WITNESS: I think they come to him for his 
services, his trading and his ideas. 

BY MR. WARIS: ; 

Q. What, in your opinion, would happen to the business 
if Mr. Ghent were removed from it? A. I think the business 
known as Pierre Ghent and Associates would cease to 
exist. Mr. Ghent is selling his personal services. If he were 
to be removed, the business would be removed also. There 
is nobody that could take his place. 
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RE-DIRECT EXAMINATION 
BY MR. DONNELLA: 

Q. Site planning requires not only the ideas and so 
forth, but it requires them in tangible form, in drawings 
and so forth so as to be intelligible to the customer, 

164 is that right? A. That is right. 

Q. And the drawings and so forth w T hich are a 
part of the plan are also sold to the client, are they not? 
In other words, a plan would have no value to a client 
unless it were put into concrete form. 

THE COURT: What he means is that it has to be put 
down on paper so that you can see it 
THE WITNESS: It would have to be specific as to the 
types of plans because there is more than one type of plan. 
Now, if you would w^ant to say a construction drawing, 
that would have to be put down in absolute concrete form, 
but there are other types of plans which are not quite as 
specific and they do not have to be put down in an absolute 
concrete form. They are useful to the client for the purpose 
for which they are intended. 

BY MR. DONNELLA: 

Q. Let us take a specific instance which I think you will 
be familiar with and I will ask if you are familiar with it, 
in fact. Are you familiar with Bryn Mar Park? A. Yes. 

Q. Did you do any of the work on that particular project? 
A. Yes. 

Q. If you can specifically state, can you tell me whether 
the client there was interested in specific plans for 

165 the development of that area? A. Yes. 

Q. And were not those plans represented by draw¬ 
ings and models and so forth which were submitted to him? 
A. Yes. 



PET’S EX. No. 1 
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• ****••**• 

Schedule F.—TAXPAYER(S) SALARY AND EXEMPTION (See Instructions 28 and 29) 

3. Percentage 

of time de- A. Percentage 5. Salary 6. Exemption 7. Allowable 
1. Name of each Owner 2. Residence Address voted to this of Ownership Claimed Used Exemption 

business 

(a) Pierre Ghent_5223 Watson St., N. W_100%_100%_$4323.35 __ $5000.00 - For 

_Washington, D. C - Infor- 

_ motion 

_ Purposes 

_ Only 

_ $4323.35 __ _ $5000.00 

$5000.00 

PIERRE GHENT & ASSOCIATES 
STATEMENT OF INCOME & EXPENSE 
FOR THE YEAR ENDED DECEMBER 31, 1950 

Income: 

Retainer Accounts_ $77,840.35 

Patuxent Income_ 330.00 

Miscellaneous Income_ 30.00 


Total Income_ $78,200.35 

Expenses: 

Professional Services_ 43,779.96 

Office Supplies_ 1,335.26 

Printing, Photographs, Maps, etc. _ 742.51 

Dues & Subscriptions_ 325.27 

Repairs & Maintenance _ 203.60 

Cleaning & Janitorial Service_ 460.64 

Insurance _ 140.56 

Automobile Expense_ 486.32 

Legal & Audit_1_ 800.50 

Hotel & Travel _ 1,987.19 

Promotional & Entertainment Expense_ 2,648.03 

Depreciation _ 1,349.56 

Taxes_ 827.19 

Telephone & Electricity_ 806.28 

Interest Expense _ 120.72 

Building Cleaning & Moving Expense_ 365.00 

Miscelleanous Expense_ 43.86 


Total Expenses_ 56,422.45 


Net Income for Federal Return_$21,777.90 

Add: D. C. Unincorporated Business Franchise Tax paid included in Taxes above- 434.08 

Net Income for D. C. Unincorporated Business Franchise Tax_$22,211.98 
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Schedule F.—TAXPAYER(S) SALARY AND EXEMPTION (See Instruction* 28 and 29) 

3. Percentage 

of time de- 4. Percentage 5. Salary 0. Exemption 7. Allowable 
1. Name of each Owner 2. Residence Address voted to this of Ownership Claimed Used Exemption 

business 

(a) Pierre M. Ghent_ 5223 Watson St., N. W_ 100%_100% ___ $6155.85 __ $5000.00 _ For 

_ Infor* 

_ mation 

_ Purpose* 

_ $6155.85 Only 

$5000.00 


PIERRE M. GHENT & ASSOCIATES 
STATEMENT OF INCOME & EXPENSE 
FOR YEAR ENDED DECEMBER 31, 1951 


Income: 

Retainer Fees- $109,508.77 

Patuxent Income_ 135.00 

Miscellaneous Income- 125.00 


Total Income_ 

Expenses: 

Professional Services_ 

Prints, Maps, & Photos_ 

Reimbursable Expenses _ 

Office Supplies_ 

Heat, Light, & Power_ 

Repairs & Maintenance_ 

Taxes & Licenses_ 

Dues & Subscriptions_ 

Hotel & Travel_ 

Entertainment & Promotional_ 

Auto Expenses_ 

Interest & Book S/C_ 

General & Miscellaneous Expenses 

Legal & Audit_ 

Insurance Expense_ 

Depreciation Expense_ 


$109,768.77 

$ 56,711.99 
487.48 

294.79 
1,148.62 
1,521.80 

3.308.22 

1.460.22 
308.92 
738.73 

4,007.51 

455.98 

2,527.17 

646.33 

1,483.87 

557.80 
3,100.01 


Total Expenses 


78,739.44 


Net Income for Federal Return_ $31,029.33 

Add: D. C. Unincorporated Business Franchise Tax Paid, included in Taxes above_ 614.67 


Net Income for D. C. Return 


$31,644.00 
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Schedule F.—TAXPAYER(S) SALARY AND EXEMPTION (See Instructions 28 and 29) 


3. Percentage 

of time de- 4. Percentage 5. Salary 6. Exemption 7. Allowable 
1. Name of each Owner 2. Residence Address voted to this of Ownership Claimed Used Exemption 

business 

(a) Pierre M. Ghent_5223 Watson Street, N. W. _ 100%_100%_$4476.79 __ $5000.00 _ For 

_Washington_ Infor- 

_ mation 

_ Purposes 

- Only 

_ $4476.79 __ - $5000.00 

$5000.00 


PIERRE M. GHENT & ASSOCIATES 
STATEMENT OF OPERATIONS FOR 
THE YEAR ENDED DECEMBER 31, 1952 


Income: 

Professional Fees_ $76,142.67 

Directors Fees_ 105.00 


Gross Income_ $76,247.67 

Expenses: 

Professional Services—Salaried_ $30,826.41 

Professional Services—Consultant_ 4,256.45 

Reimbursable Expenses_ 340.18 

Prints, Maps & Photos_ 489.39 

Office Supplies_ 895.91 

Heat, Light & Phone_ 1,550.89 

Repairs & Maintenance_ 312.11 

Taxes & Licenses_ 1,927.36 

Dues & Subscriptions_ 373.65 

Hotel & Travel_ 1,260.18 

Entertainment & Promotional_ 1,778.89 

Auto Expenses_ 585.31 

Interest & Bank Service Charges_ 2,780.54 

General and Miscellaneous_ 777.78 

Legal & Audit_ 1,374.25 

Cash Expenses_ 1,235.00 

Depreciation Espense_ 3,411.22 


Total Expenses_ 54,175.52 


Net Income for Federal Tax Purposes_$22,072.15 

D. C. Unincorporated Business Franchise Tax_ 981.17 


Net Income for D. C. Tax Purposes_$23,053.32 

* 








































PET’S EX. No. 17 

Received in evidence 


SEYBOLT & GEORGE 

CIVIL ENGINEERS AND LAND SURVEYORS 
8627 Fenton Street 
Silver Spring, Maryland 

Janies M. Seybolt SHepherd 1111 Vernon D. George 

January 27, 1950 


Mr. Pierre Ghent 

5223 Watson Avenue N. W. 

Washington, D. C. 

Dear Mr. Ghent: 

In line with our conversation today we submit the following prices 
to supercede those given in our letter of January 25, 1950. 

1. Compute centerline data of all streets and establish 
profile stationing, including stationing of P.C.’s 


of all fillet curves. 

per linear foot of centerline profile_$0.05 1.63 

2. Compute all lot dimensions, area and other data 
necessary for showing on a record plat. 

per lot_$6.50 6.50 

3. Prepare record plats. i 

each_$75.00 1.00 

i 

4. Stakeout for rough grading, including setting criti- 
cal points called for on record plat. 

per linear foot of street centerline_$0.22% 5.69 


5. Set front lot comers of all lots after rough grading. 
This does not include replacing critical points 
knocked out by grading. 

per lot_ 


$5.00 
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6. Stakes for finished curb grades. For single lane 
roadway and first lane of dual roadway, staked on 
one side only. 

per linear foot_$0.25 

For second lane of dual roadway when lanes are + 

parallel. 

per linear foot_$0.20 « 

For second lane of dual roadway when lanes are 


parallel. 

per linear foot_$0.25 

lot stakeout_$8.00 


80— 

12.50— 


Mr. Pierre Ghent, January 27, 1950 Page two 

7. Stakeout storm sewer including structures. 

per linear foot of sewer_$0.30 

8. Replacing critical points knocked out during con¬ 
struction. 

per field party day_$70.00 


Payment of this work to be made on the tenth of the month follow¬ 
ing the date of the bill. 


Yours truly, 


SEYBOLT & GEORGE 
/s/ James M. Seybolt 
James M. Seybolt 

JMS/rb 

March 10, 1950 
April 28, 1950 
June 27, 1950 _ 

Oct. 23, 1950 _ 

Jan. 25, 1951 _ 


$16,358.11 1,148.50 Total Extra 

1,002.00 146.50 


$15,356.11 1,002.00 


$2,175.88 $146.50 

4,017.93 

3,632.85 —142.00 

3,442.75 —295.00 

3,088.70 —565.00 


« 
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PET’S EX. No. 18 ! 

Received in evidence I * 

SEYBOLT & GEORGE 
CIVIL ENGINEERS AND LAND SURVEYORS 
8404 Ramsey Avenue 
Silver Spring, Maryland • 

James M. Seybolt SHepherd 1111 Vernon D. George 

March 20, 1951 

Mr. Pierre Ghent 

1836 Jefferson Place N. W. 

Washington, D. C. 

Dear Mr. Ghent: 

Complying with your request we are giving below the following 
estimate of the items on our letter of January 27, 1950 for which 
the work has not been done or if done has not been billed: 

Setting front lot comers of lots after rough grading. This does 
not include replacing critical points knocked out by grading. 


Block B, Lots 23 through 29—7 lots @ $5.00_ $35.00 

Block K, Lots 73 through 79—7 lots @ $5.00_ 35.00 

Block F, Lots 18 through 23—6 lots @ $5.00_ 30.00 

Stakes for finished curb grades. 

Approximately 18,515 feet @ $.25_ 4,628.75 

Stakeout storm sewer including structures. 

Approximately 4,077 feet @ $.30_ 1,223.10 

TOTAL_$5,951.85 


Mr. Broyhill, Jr. states that the only reason he questioned the extra 
work that we had performed in our previous bill was due to the fact 
that he had not been given an itemized statement of what it was. 
Do you want us to itemize this in more detail than in our bill of 
January 25, 1951? 

While no price was given in our letter of January 27, 1950 for the 
staking out of lots after sodding was finished, it was my understanding 
that we agreed that lots would be staked out at a price of $8.00 per lot 
with the understanding that control points were still available. 

Yours truly, 

SEYBOLT & GEORGE 
/s/ James M. Seybolt 
James M. Seybolt 
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DISTRICT OF COLUMBIA TAX COURT 


Docket No. 1397 


Ghent, Pierre t/a Pierre Ghent and 
Associates, Petitioner , 


vs. 

District of Columbia, Respondent. 


DOCKET 

Date Proceedings Memorandum 

1953 

Sept. 22 Pet. filed. TP., CC & AA Unincorporated Bus. 

served Franchise taxes 

Nov 2 Hearing set for Nov 16. TP. 1950—$614.67 
CC. & AA. served. 1951— 981.17 

Nov 5 Resp’s mot for continu- 1952— 645.36. 
ance—Granted to Nov. 23. All 
parties served. 

Nov 23 Hearing—Donnella for District. 

Nov 23 Entry of Appearance Michael Waris, Jr. 

Nov 23 Subpoena returned. 

1954 

Jan 12 Brief filed by petitioner. Copy served CC. 

Feb 11 Brief filed by respondent. 

Feb 16 Findings of Fact, Opinion and Decision. 

Mar 16 Petition for Review filed by District. 

Mar 30 Statement of Points on Review. Designation of 
Record. 

Apr 6 Counter Designation of Record filed by petitioner. 
Apr 21 Court’s Order for Delivery of Original Exhibits. 





BRIEF FOR PETITIONER 
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United States Court of Appeals 

for the District of Columbia Circuit . - 
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District of Columbia, Petitioner, 


v. 
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Pierre M. Ghent, t/a Pierre M. Ghent and Associates, 

Respondent. 


ON PETITION FOR REVIEW OF A DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
George F. Donnella, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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QUESTIONS PRESENTED 

1. The principal question presented is whether the owner 
of a business, which performs services of an engineering 
nature in producing final plans of sites for the use of land, 
is entitled to exemption from an unincorporated business 
tax which requires that more than 80% of the gross income 
of the business be derived from personal services actually 
rendered by such owner when from 40% to 55% of the 
personal services rendered in producing such income dur¬ 
ing the tax years involved were performed by others. 

2. The second question presented is whether the Tax 
Court erred in holding that amendments to the Regulations, 
which were made to correct prior regulations, were not 
applicable to tax years prior to the date of the amendments 
because retroactive in effect. 

3. The last question presented is whether a decision of 
the Tax Court is valid when not based upon separate con¬ 
clusions of law as required by the Court’s governing 
statute. 
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IN THE 


United States Court of Appeals; 

for the District of Columbia Circuit 


No. 12,199 


District of Columbia, Petitioner, 

v. 

Pierre M. Ghent, t/a Pierre M. Ghent and Associates, 

. Respondent . 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

The decision of the District of Columbia Tax Court for 
the District of Columbia was entered February 16, 1954 
(App. 25). The petition for review of said decision was 
filed March 16, 1954 (Tr. 168). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Section 1, Title XV, of the District of Columbia 
Income and Franchise Tax Act of 1947, 61 Stat. 359, Ch. 
258 (Sec. 47-1593, D. C. Code, 1951). 

STATEMENT OF THE CASE 

The taxes here involved are unincorporated business 
franchise taxes. Respondent, petitioner below, complained 
of the failure of the Assessor to determine (a) that the 
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petitioner’s business was one that by law, customs, or 
ethics could not be incorporated; (b) that more than 80 
per centum of the gross income of petitioner’s business was 
derived from his personal services; and (c) that capital 
was not a material income producing factor in such business 
(App. 1). The Tax Court found as a fact that engineering 
firms are licensed and have been practicing engineering 
business in the District of Columbia and held that the busi¬ 
ness conducted by petitioner could be incorporated (App. 19 
20). The statutory definition, infra, of an unincorporated 
business excludes, and therefore has the effect of exempting 
from the tax, a business in which more than 80 per centum 
of the gross income is derived from the personal services 
actually rendered by the proprietor, and in which capital 
is not a material income producing factor. The provision 
respecting capital is not in dispute in this case and, accord¬ 
ingly, the answer to the question turns on whether more 
than 80 per centum of the gross income of Pierre M. Ghent 
t/a Pierre Ghent and Associates, a sole proprietorship, 
was derived from the personal services actually rendered 
by him. 

Pierre M. Ghent (hereinafter referred to as respondent), 
is the sole proprietor of Pierre M. Ghent and Associates 
and is engaged in a specialized phase of civil engineering, 
closely related to architectural landscaping, and city plan¬ 
ning (App. 26). The requirements for performance of such 
work are graduation from an engineering school, study in 
city planning, economics, and knowledge gained from train¬ 
ing and education in the field of architecture (App. 27). 
Respondent, by virtue of his education, training, practice 
and experience in the field of civil engineering generally, 
is a qualified and competent engineer (App. 2). He was 
registered with the District of Columbia Board of Regis¬ 
tration for Professional Engineers on September 17, 1951, 
and one of his employees, David John Custer, was regis¬ 
tered with the same Board on August 13,1951 (Ex. 16). 




A typical project developed by respondent during the 
tax years in question was Bren Mar Park (App. 32). This 
tract of land is just east of Shirley Highway about nine 
miles from Memorial Bridge in Fairfax County, Virginia 
(App. 34). The procedure followed was: respondent’s 
clients brought him a property line map and a topographic 
map to determine what the best use was that could be made 
of the site which consisted of about 200 acres (App. 32, 33). 
Respondent had one of his draftsmen put the base plan on a 
piece of linen from which he could make his studies^ and 
his engineering draftsmen did the mechanical processing 
of the plans for reproductive purposes. Once having gotten 
the base plan, respondent through conferences with officials 
of the area affected, determined the most economical use 
of the land (App. 33, 34). After respondent and his drafts¬ 
men completed the preliminary subdivision plan for Bren 
Mar Park, respondent negotiated with the Fairfax County 
Planning Commission, the School Board, Sewage Authori¬ 
ties, the Alexandria Water Company and the Virginia 
State Highway Commission regarding the acceptability of 
this land use for development (App. 35). In this connec¬ 
tion, respondent had his employees prepare a rendition of 
the plan in order to take it to the authorities for presenta¬ 
tion as evidence in zoning hearings. This plan showed in 
detail the proposed uses and proposed layouts (App. 36). 
On this project, which is typical of the bulk of the work 
handled in respondent’s business, respondent was to de¬ 
velop plans, consisting of establishment of road grades, 
preparation of routine computations and design of storm 
sewers and other engineering features (App. 38, 39). The 
actual rendition of the site plan in this instance was pre¬ 
pared by a landscape architect (or delineator); a Mr. 
Lemmon, employed by respondent. In order to have the 
material contained in easily accessible form, a photograph 
of the plans Mr. Lemmon prepared was taken by an em¬ 
ployee of respondent (App. 36, 37, 38). It was necessary to 
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take this preliminary plan to the Alexandria Water Com¬ 
pany, the School Board, the Highway Department, and 
other interested agencies to have the plan approved (Tr. 
129, 130). Bren Mar Park was a typical example of the 
bulk of the work that respondent did in the tax years in 
question and respondent’s client was interested in the 
specific plans for the development of that area and those 
plans were represented by drawings, models, etc. which 
were submitted to the client by respondent (App. 86). 

While creative imagination is a part of respondent’s 
work (App. 28), his work or service is embodied in a 
‘‘package deal” consisting of a final plan or a final report 
on the particular job for which he is hired (Tr. 113; App. 
64). In other words, site planning requires not only the 
ideas but also requires them in tangible form (App. 86). 
All of the drawings, maps and related materials submitted 
to respondent’s clients as a part of this “package” were 
physically done by respondent’s employees subject to the 
direction of respondent (App. 64). The preparation of the 
plans involved in respondent’s work is the main purpose 
of respondent’s employees and they devote their entire time 
to these plans (App. 80). 

In 1951 and 1952 respondent employed Webster A. 
Collins. Collins made computations for road alignments 
and street grades, and designed the storm sewers which 
were an adjunct to the engineering which he performed 
on respondent’s various projects (App. 52, 53). He re 
ceived a bachelor’s degree in civil engineering from George 
Washington University and obtained a degree as master of 
science in engineering from the University of Maryland. 
His primary duty is to design storm drainage systems for 
various subdivisions on projects that respondent works on. 
He also works on other details that fit in with site planning, 
such as establishing grades on streets, working on grading 
plans and designing minor highway structures. These de¬ 
signs require research, mathematical computations and 
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analysis of the problems involved, in order to guarantee 
that the structures will serve the purposes for which they 
are built. This work also involves a decorative concept as 
a minor phase of the design. Collins puts into concrete 
form on the drafting board the details of the above de¬ 
scribed designs (App. 74, 75). An actual example of his 
work was described as drawing a proposed elevation on a 
site and grading plan. Respondent established a prelim¬ 
inary profile and Collins proceeded to refine it, computing 
the grades for elevations at various points along the street, 
and after establishing those elevations, plotting the points 
on the plan. The locations and planning of storm sewers 
are mostly governed by fact, and Collins either determined 
or suggested the plan to petitioner for storm drainage. If 
petitioner approved, Collins refined the plans, made mathe¬ 
matical computations from which he could determine the 
size of, and actuallv design the storm drainage svstem 
(App. 76, 77). ‘ r 

Jerome J. Norris has been employed by respondent about 
seven years and assists in the preparation of plans and 
schedules the work to other employees (App. 78). He is 
the chief draftsman for respondent (App. 51). In addition 
to supervising the physical drawings of the plans, he does 
some of the work himself and makes suggestions to re¬ 
spondent concerning said plans. These plans are either 
accepted or rejected by respondent. His supervision over 
other employees consists of keeping them busy since re¬ 
spondent tells Norris what he wants done and in some 
instances -will tell his other employees directly (App.! 79). 
Directions to employees consist of telling them what is to 
be done and they know their job well enough to do it. There 
is no more reason for express directions to them than there 
is for the work done by Norris himself (App. 65, 83).' He 
has completed approximately three years toward a civil or 
mechanical engineering degree at George Washington Uni¬ 
versity, has had good experience with the District Govern¬ 
ment and a great deal of experience with respondent (App. 
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56, 80). Norris, on occasion, is in contact with respondent’s 
clients and various government departments concerning the 
site planning activities of respondent (App. 57). When he 
talks with a client of respondent, he gives respondent a 
complete report of what has transpired; in the event re¬ 
spondent disagrees with anything Norris has said, respond¬ 
ent can, of course, change it (App. 85). In the event Norris 
has handled the matter satisfactorily, there is no necessity 
for respondent to enter into the matter (App. 66). In 1950, 
his duties were the same as they were in 1951 and 1952 
except for the fact that another employee handled the 
supervision in the prior year (App. 82). He sometimes 
accompanied respondent in the field and respondent pointed 
out certain aspects of the job to him and showed him what 
he (the respondent) was doing. Norris sometimes went out 
alone for a specific reason such as measuring the exact 
location of storm sewer structures, so as to show them on 
the finished plans for a particular site (App. 82). 

Respondent employed David J. Custer in 1950 and 1951. 
His work was the same as that of Collins described above 
except that he was a “straw or squad boss,” supervising, 
like Norris. Custer helped respondent to see that work 
was distributed and the rest of respondent’s employees 
were kept busy (App. 53). Custer attended Baltimore 
Polytechnic Institute, the same school respondent attended. 
Respondent had forbidden Custer from having negotia¬ 
tions with his clients. At the time of his severance from 
the employment above described, he was on business for 
respondent with Whitman Requardt and Associates, the 
firm with which respondent had sent him to confer (App. 
54). 

Lawrence C. Lemmon, a landscape architect, was em¬ 
ployed during the tax years in question by respondent as a 
draftsman doing anything required in the way of drafting, 
tracing, and engineering. Mr. Lemmon graduated from 
Penn State in 1930 with a B.S. in landscaping and archi- 
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tecture (App. 55, 71). During the time Pierre M. Ghent 
and Associates were processing through FHA, about 65% 
or 70% of Mr. Lemmon’s time was taken up in landscape 
mapping and the balance in engineering drafting. Mr. 
Lemmon, in addition to the work that he does for respond¬ 
ent, contracts individually with clients for consultations, 
design and drafting. He charges $5 an hour for consulta¬ 
tion and $3 per hour for design and drafting for outside 
work and is paid at the rate of $2.61 an hour with time and 
a half for overtime for the services which he performs for 
respondent (App. 72). On all outside work Mr. Lemmon 
originates the design and while working for respondent the 
procedure followed is that respondent has a job and says 
to Mr. Lemmon: “Here, I want you to do this. We have 
laid this housing development out and it is graded, and I 
want you to do the landscape planning.” So it is up to 
Lemmon to draw up a plan and a plant list, and if respond¬ 
ent OK’s it, then Lemmon goes ahead with the plan subject 
to the comments or criticisms of respondent (App. 72, 73). 

In 1951 respondent employed Frank H. Ravenscroft who 
had been sent to him as a site planner and was to assist 
him in the creative work of site planning and as an office 
manager. Respondent found that Ravenscroft was going 
behind his back and trying to steal clients from him and 
found it was necessary to let him go (App. 57). 

The other engineering employees hired by respondent 
during the tax period in question performed minor drafting 
services for respondent (App. 7), with the exception of 
John W. Motter who was employed by respondent in 1951 
and 1952 as a computer and a draftsman. Motter was; a 
graduate of Lehigh University and his work was in a higher 
capacity than that of a minor draftsman (App. 56). The 
distinction drawn by respondent between a minor drafts¬ 
man and a finished draftsman is simply a matter of degree 
in that a minor draftsman would be doing less refined draft¬ 
ing and computations and require more supervision (Tr. 
120 , 121 ). 
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During the years 1950, 1951 and 1952, respondent made 
payments for services rendered either to him or his clients 
by other than his regular employees. These payments were 
made to Associated Engineers, Inc., to Seybolt and George, 
and fees were paid to miscellaneous draftsmen brought 
into the organization to perform certain services (App. 58, 
59). The services performed by Seybolt and George, and 
Associated Engineers during the tax years in question, 
were surveys, field engineering, and the actual physical set¬ 
ting of grades. These services were performed for respond¬ 
ent’s clients since they are services which respondent does 
not perform or is incapable of performing (App. 60). 
Seybolt and George, and Associated Engineers were asso¬ 
ciated with respondent in achieving an end result (App. 
63), and respondent as a service to his clients got the serv¬ 
ices rendered from those companies as a part of the “pack¬ 
age deal” with his clients consisting of a final plan or report 
on the particular job for which he was hired (App. 64). 
Respondent employed free lance draftsmen to perform cer¬ 
tain services for him when his office was overloaded and 
his regular employees were not available to do a particular 
job. His arrangements with these draftsmen were con¬ 
tractual, sometimes involving a flat fee at the end of a job 
and some being paid weekly (Tr. 116, 117). 

During the tax years in question, respondent employed 
a secretary and bookkeeper, a janitor and a number of 
other people in connection with the maintenance and opera¬ 
tion of the building in which his offices were located (App. 
7)- 

Respondent in 1950 had a gross income of $78,200.35 out 
of which he paid as expenses for professional services the 
sum of $43,779.96 (Ex. 1; App. 87). Respondent in 1951 
had a gross income of $109,768.77 out of which he paid as 
expenses for professional services the sum of $56,711.99 
(Ex. 2; App. 88). In 1952, respondent had a gross income 
of $76,247.67 out of which he paid $35,082.86, broken down 
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to the following categories: professional services salaried 
$30,826.41 and professional services consultant $4,256.45 
(Ex. 3; App. 89). 

The Tax Court decided that the Assessor erred in deny¬ 
ing respondent’s claims for refund of unincorporated busi¬ 
ness franchise taxes paid for the calendar years 1950,1951. 
and 1952 (App. 25), based, without foundation in the evi¬ 
dence, upon the Court’s opinion (or conclusion) that more 
than 80% of the gross income derived from respondent’s 
engineering business was the result of personal services 
actually performed by him (App. 20). In thus deciding the 
case, the Tax Court ignored the undisputed fact that 55%, 
44% and 40%, respectively, of the gross income of respond¬ 
ent’s engineering business during 1950, 1951 and 1952 was 
paid to persons or firms for professional services in carry¬ 
ing on or conducting that business. The Tax Court also ig¬ 
nored its own findings in respect to necessary and required 
services in the conduct of the business by holding that draft¬ 
ing was not engineering work, and decided that the regula¬ 
tions of March 17,1953, promulgated by the Commissioners 
with respect to determining whether more than 80% of the 
income was derived from the personal services actually 
rendered by the owner of the business, were not applicable 
to the tax years in controversy (App. 16,19). 

STATEMENT OF POINTS 

1. The Tax Court erred in holding that the business con¬ 
ducted by taxpayer Pierre M. Ghent during 1950, 1951, and 
1952, was not an unincorporated business subject to tax 
under the provisions of Title VIII, Article I of the District 
of Columbia Income and Franchise Tax Act of 1947. 

2. The Tax Court erred, as a matter of law, in not holding 
that payment of 55%, 44% and 40%, respectively, of the 
gross income of the subject business during 1950, 1951, and 
1952, for professional services to persons or firms other 
than the respondent, precluded a finding that 80% of said 
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gross income was derived from the personal services actu¬ 
ally rendered by the respondent. 

3. The Tax Court erred in holding drafting not to be 
engineering work. 

4. The Tax Court erred in holding that Sections 8-1 (e), 
and 8-l(f) of the Regulations, as amended on March 17, 
1953, promulgated pursuant to authority contained in the 
District of Columbia Income and Franchise Tax Act of 
1947, were not applicable to the tax years 1950, 1951, and 
1952. 

5. The Tax Court’s decision is invalid, is without force 
and effect, and should be vacated because it was not ren¬ 
dered in accordance with law in that the Tax Court did not 
make separate conclusions of law as required by the Court’s 
governing statute. 

STATUTES INVOLVED 

Section 4(h), Title I, of the District of Columbia Income 
and Franchise Tax Act of 1947, 61 Stat. 332; Sec. 47- 
1551c(h), D. C. Code, 1951, as amended, provides, insofar 
as here pertinent, that: 

“The words ‘trade or business’ include the en¬ 
gaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial activ¬ 
ity in the District of Columbia; * * V’ 

Title VIII of the same Act, 61 Stat. 345; Secs. 47-1574, 
47-1574a, and 1574b, D. C. Code, 1951, provides insofar as 
here pertinent, as follows: 

“Sec. 1 . Definition of Unincorporated Busi¬ 
ness. —For the purposes of this article (not alone 
of this title) and unless otherwise required by the 
context, the words ‘unincorporated business’ mean 
any trade or business, conducted or engaged in by 
any individual, whether resident or non-resident, 
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statutory or conunon-law trust, estate, partner¬ 
ship, or limited or special partnership, society, 
association, executor, administrator, receiver, trus¬ 
tee, liquidator, conservator, committee, assignee, 
or by any other entity or fiduciary, other than a 
trade or business conducted or engaged in by any 
corporation; and include any trade or business 
which if conducted or engaged in by a corpora¬ 
tion would be taxable under title VII of this article. 

The words ‘unincorporated business’ do not in¬ 
clude any trade or business which by law, customs, ; 
or ethics cannot be incorporated or any trade or 
business in which more than 80 ner centum of the 
gross income is derived from the personal services 
actually renderecPby the individual or members of 
the partnership or other entity in the conducting 
oi* carrying on of any trade or business and in 
which capital is not a material income-producing , 
factor. i 

* i 

“Sec. 2. Taxable Income Defined. —For the 
purposes of this title, and unless otherwise re¬ 
quired by the context, the words ‘taxable income’ 
mean the amount of net income derived from 
sources within the District within the meaning of 
title X of this article in excess of the exemption i 
granted by section 4 of this title. 

“Sec. 3. Imposition and Rate of Tax.— For the 
privilege of carrying on or engaging in any trade 
or business within the District and of receiving 
income from sources within the District, there is 
hereby levied for each taxable year a tax at the 
rate of 5 per centum upon the taxable income of 1 
every unincorporated business, whether domestic i 
or foreign (except those expressly exempt under I 
title II of this article).” 

REGULATIONS 

Sections 8-1 (e) and 8-1 (f) of Regulations promulgated 
pursuant to the provisions of the District of Columbia In- 
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come and Franchise Tax Act of 1947, as amended March 17, 
1953, provide in material part as follows: 

“Sec. 8-1 (e). A trade or business may be ex¬ 
empted under item (2) of Sec. 8-1 (d) only if both 
qualifications are met; that is, the 80% excess 
requirement and the requirement that capital is 
not a material income-producing factor. To meet 
the 80% excess requirement, it is requisite that 
more than 80% of the gross income of the trade or 
business be derived from the personal services 
actually rendered by the individual or members of 
the partnership or other entity in conducting or 
carrying on the trade or business. In determining 
whether the business meets this requirement it 
will be presumed that employees and agents of the 
business (as distinguished from the owner or own¬ 
ers of the business) produced gross income for the 
business in an amount at least equal to the gross 
amount paid such employees and agents, so that 
if the total amount paid such employees and agents 
exceeded 20% of the gross income of the business 
during any tax year, it will be further presumed 
that the 80% exemption requirement has not been 
met. 

“Sec. S-l(f). # # # If 20% or more of the gross 
income from the business was paid for personal 
services rendered by employees or agents of the 
business (as distinguished from the owner or own¬ 
ers of the business), the question of whether capi¬ 
tal is or is not a material income-producing factor 
is immaterial since such business would be subject 
to the tax as an unincorporated business. Stated 
otherwise, a business which may be exempted from 
the payment of this tax by reason of the fact that 
capital is not a material income-producing factor 
can only be one in which more than 80% of the 
gross income of the business is derived from the 
personal services actually rendered by the owner 
or owners of the business; * * 
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The aforesaid amendments to the Regulations were 

adopted subsequent to the decision of this Court in the case 
of District of Columbia v. Adair discussed, infra. Prior to 
the March 17, 1953, amendments, the material Regulations 
were the same as in the Adair case as follows: ; 

“Sec. 8-1 (e). A trade or business may be ex- j 
empted under item (2) of Sec. 8-1 (d) only if both 
qualifications are met; that is, the 80% excess 
requirement and the requirement that capital is 
not a material income-producing factor. To meet 
the 80% excess requirement, it is requisite that 
more than 80% of the gross income of the trade 
or business be derived from the personal services 
actually rendered by the individual or members of 
the partnership or other entity in conducting or 
carrying on the trade or business, and such 80% ; 
shall not include the gross income derived from 
personal services rendered by employees or other 
persons who are not the owner or owners of the . 
business. 

“Sec. 8-1 (f). * * * If 20% or more of the gross 
income from the business is derived from charges 
for personal services rendered by employees or 
agents of the business (as distinguished from the 
owner or owners of the business), the question of 
whether capital is or is not a material income- 
producing factor is immaterial since such business 
would be subject to the tax as an unincorporated 
business. Stated otherwise, a business which may : 
be exempted from the payment of this tax by 
reason of the fact that capital is not a material 
income-producing factor can only be one in which 
more than 80% of the gross income of the business 
is derived from the personal services actually ren¬ 
dered by the owner or owners of the business ;***.” 
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SUMMARY OF ARGUMENT 

The business conducted by respondent Ghent was not 
entitled to exemption from unincorporated business tax 
under a provision of statute which exempts from the tax 
any business in which more than 80% of the gross income 

is derived from the personal services actually rendered by 
the owner or owners of the business. The business here 
involved is one requiring the performance of services of an 
engineering nature incident to the making of final plans 
of various sites for land use. From 40% to 55% of such 
services were actually rendered by persons other than the 
respondent, who was the sole owner of the business. Conse¬ 
quently, under the statutory test, it was impossible for 
respondent to produce more than 80% of the gross income 
of the business by personal services actually rendered by 
him, and the business, accordingly, does not meet the test 
of exemption. The decision of the Tax Court is therefore 
erroneous and should be reversed. 

While it was not necessary to look to the Regulations 
in this case, the Tax Court did so and held that amend¬ 
ments to the Regulations adopted March 17, 1953, after 
the tax years involved (1950, 1951 and 1952) were not 
applicable because retroactive in effect. The Court’s theory 
of law that the amendments are of no effect as to prior 
years, because retroactive in effect, is erroneous. It is well 
settled that regulations and interpretations of tax laws 
may correct prior erroneous regulations and interpreta¬ 
tions and be applied to transactions taking place before 
their promulgation. 

The Tax Court failed to make separate conclusions of law 
as required by its governing statute. The requirement is 
mandatory. Failure to comply therewith is reversible error. 
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ARGUMENT 

I 

Under the evidence adduced, respondent was not exempt 
from unincorporated business taxes because more than 
80 per centum of his gross income was not derived 
from personal services actually rendered by him. 

Points 1, 2 and 3 on this appeal concern the question 
whether the respondent is entitled to exemption from unin¬ 
corporated business tax and will be covered in this point 
of argument. 

There is no doubt that respondent, during the tax years 
involved, was engaged in a “trade or business” within the 
meaning of Sec. 4(h), Title I, of the District of Columbia 
Income and Franchise Tax Act of 1947, supra, which de¬ 
fines those words to “include the engaging in or carrying 
on of any trade, business, profession, vocation or calling 
or commercial activity in the District of Columbia.” How¬ 
ever, Sec. 1, Title VIII, of the statute, supra, after defining 
an “unincorporated business” in an all-inclusive manner, 
excludes from the definition, and thereby exempts, insofar 
as here material, any business “in which more than 80 per 
centum of the gross income is derived from the personal 
services actually rendered by the individual or members of 
the partnership or other entity” in conducting or carrying 
on such trade or business. In this case an individual is 
involved. Therefore, under the plain words of the statute 
respondent must have shown that more than 80% of the 
gross income of the business was derived from personal 
services actually rendered by him. This respondent failed 
to do, and he is accordingly not entitled to the exemption 
as wdll hereinafter appear. 

The respondent is engaged in only one business: that of 
site planning, which is a branch of professional engineering 
(Finding of Fact 1, App. 1). The respondent testified 
(Tr. 112,113): i 





“Q. [By Mr. Donnella] Mr. Ghent, as I under¬ 
stand, you have, since approximately 1940, been 
practicing the type of engineering which you are 
practicing now; is that correct? 

“A. Yes. 

“Q. Land planning? 

“A. Yes. 

“Q. With reference to that type of engineering, 
sir, vou have described the end result which vou 
seek to achieve; that is, the economical use of land 
and so forth. Is that a package deal, sir? * * * 

“A. All my work, to answer that completely, is 
a package deal. In other words, I produce a final 
plan or final report for whatever the scope is of 
the particular task for which I am particularly 
hired. ” 

Site planning requires not only ideas but requires them 
in tangible form (App. 86). All of the drawings, maps 
and related materials submitted to respondent’s clients as 
a part of this “package” were physically done by respond¬ 
ent’s employees (App. 64), one of whom had a civil engi¬ 
neering degree from George Washington University, and 
a master of science degree in engineering from the Uni¬ 
versity of Maryland (Findings of Fact 8; App. 5); another 
had a B.S. degree in landscaping and architecture from 
Penn State (Findings of Fact 7; App. 4); another was a 
graduate of Lehigh University (App. 56); another was a 
graduate of Baltimore Polvtechnic Institute and was dulv 
registered with the District of Columbia Board of Regis¬ 
tration for professional engineering prior to the time of 
respondent’s registration (Findings of Fact 9; App. 6, Ex. 
16), and another had completed three years of study toward 
his engineering degree at George Washington University, 
had a great deal of engineering experience, and was em¬ 
ployed as chief designing draftsman by respondent (Find¬ 
ings of Fact 6; App. 4, 56, 64). Respondent’s employees 
devote their entire time to the preparation of plans for 
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respondent, and in fact, respondent employs them solely 
for that purpose (App. 80). 

In producing the site planning package referred to above 
the Tax Court found as facts that in the conception and 
development of plans for land use a large amount of draft¬ 
ing was required; that this was done by respondent’s em¬ 
ployees; and that, in addition, storm sewers and other 
highway structures were designed by an employee or em¬ 
ployees, and grades were established by employees in 
relation to streets (Finding 5; App. 3). The Tax Court 
further found that the employees engaged directly in such 
drafting, designing and engineering work and the com¬ 
pensation paid during the tax years involved were (App. 3): 


Tax Year Number of Employees Compensation Paid. 


1950 8 

1951 -11 

1952 7 


$27,434.12 

33,350.77 

26,504.16 


The Tax Court also found that, during the tax years in¬ 
volved, respondent from time to time employed independent 
or “free lance” draftsmen as the volume of work required. 
on an hourly basis and paid them compensation as follows 
(App. 8): 


Tax Year 


Compensation Paid 


1950 $2,694.03 

1951 1,501.74 

1952 295.95 


The Tax Court further found that during the tax years 
involved it was necessary to have done surveying and other 
field engineering work of a type which respondent was not 
equipped or prepared to do; that independent engineering 
firms were employed to do this work, and that bills were 
submitted by such other engineering firms to respondent 
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(Finding 14; App. 8). The amounts charged by such firms 
were included in the amounts received by respondent from 
his clients and were part of respondent’s gross income. 
The amounts paid to such other engineering firms during 
the tax years involved were as follows (App. 8): 


Tax Year 


Compensation Paid 


1950 

1951 

1952 


$13,650.41 

13,569.30 

3,960.50 


The services rendered by respondent’s employees referred 
to above and by the independent engineering firms, whether 
or not the individuals were graduate or licensed engineers, 
in producing the ‘ ‘ site planning package ’ ’ sold by respond¬ 
ent were, without doubt, engineering services. Employers' 
Liability Assur. Corp ., et al. v. Accident & Cas. Ins. Co., 
et al. (CA 6,1943), 134 F. 2d 566, 569. Such services, as the 
Tax Court found, were required and necessary in prepara¬ 
tion of the site plans furnished by respondent to his clients. 
The test of the exemption here claimed by respondent, as 
pointed out above, is whether more than 80% of respond¬ 
ent's gross income was derived from personal services 
actually rendered by him. The term “personal service" 
means that the act done for the benefit of another is done 
personally by a particular individual. Creameries of Amer¬ 
ica , Inc. v. Industrial Commission , et al., 98 Utah 571, 102 
P. 2d 300, 304. The term “personal services actually ren¬ 
dered” is a familiar one and has been contained in all 
Federal revenue acts since the Revenue Act of 1918 author¬ 
izing the deduction of all ordinary and necessary expenses 
incurred in carrying on any trade or business. 4 Mertens 
Law of Federal Income Taxation 395 (1942 Ed.), Sec. 25.44. 
The term has been similarly included for the purpose of 
business expense deductions in the District of Columbia 
Income Tax Act of 1939 (Sec. 47-1505 (a)(1), D. C. Code 
1940) and in the statute now under consideration (Sec. 47- 
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15576 (a)(1) and (15), D. C. Code 1951). The test of 
deductibility is the rendering of actual services. Mertens , 
supra, p. 405, Sec. 25.47. Under the Federal statutes the 
term “personal services actually rendered” is not limited 
to personal services rendered by the taxpayer except where 
the Congress so intends and specifically provides. Congress 
was well aware of the meaning of that term when limited 
to the taxpayer and when not so limited as pointed out in 
Graham v. Commissioner of Internal Revenue (CA 9,1938), 
95 F. 2d 174. In the statute here involved Congress did not 
limit the term with respect to deductions in computing net 
income except with respect to owners or members actively 
engaged in the conduct of unincorporated businesses (Sec. 
47-15576 (15), D. C. Code 1951) in which cases the amounts 
deductible are limited to 20% of the net income of the busi¬ 
nesses. However, Congress did limit application of the 
term in Title VIII, Sec. 1, supra, defining an “unincor¬ 
porated business’’ so that it applies only to personal serv¬ 
ices actuallv rendered bv the owner or owners of the unin- 
*• • 

corporated business. 

In his District of Columbia unincorporated business tax 
returns for the tax years 1950, 1951 and 1952, respondent 
claimed business expense deductions for professional serv¬ 
ices rendered for the respective tax years in the amounts 
of $43,779.96, $56,711.99 and $35,082.86 (App. 87-89). Except 
for a difference of $1.40 with respect to 1950, these amounts 
include amounts paid for personal services rendered by 
engineers and draftsmen who performed engineering serv¬ 
ices, the independent engineering firms, and office employees 
(App. 3, 7, 8). Inasmuch as the Assessor relied upon 
respondent’s returns, the respondent is estopped from 
denying that all such services were “professional serv¬ 
ices.” Slimmer v. Chickasaw County, 140 Iowa 448, 118 
N.W. 779, 781. However, for the purpose of argument we 
shall exclude consideration of the compensation paid to 
office employees. The following tabulation shows respond- 
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ent’s gross income (App. 9), total amounts paid to engi¬ 
neers, draftsmen, and independent engineering firms (App. 
3, 8), and percentages of such amounts to gross income for 
the tax years involved: 

Total Amount Paid To Percentage of 
Those Performing Such Amounts Paid 


Year 

Gross Income 

Engineering Services 

To Gross Income 

1950 

$ 78,200.35 

$43,778.56 

55.9824% 

1951 

109,768.77 

48,421.81 

44.1125% 

1952 

76,247.67 

30,760.61 

40.3429% 


It will be seen from the foregoing that respondent’s con¬ 
tention that he is entitled to the exemption sought, on tin* 
ground that more than 80% of his gross income from the 
business each year was derived from personal services 

actually rendered by him, and the opinion and decision of 

* 

the Tax Court holding to that effect, are wholly untenable. 
The immediate effect of paying others to perform engi¬ 
neering services to produce the “site planning package” 
sold by respondent to his clients, which services are de¬ 
ductible as expenses only because they were “personal 
services actually rendered” by such persons is to reduce the 
gross income available to respondent which he can properly 
claim, under the statute, was derived from personal serv¬ 
ices actually rendered by him. A case which is directly in 
point, and which involved identical statutory provisions 
under the laws of New York, is Hewitt v. Bates et al. (1948 ), 
297 N.Y. 239, 78 N.E. 2d 593. The only material difference 
between that case and the present one is that in the Hewitt 
case the taxpayers were engaged in the operation of a day 
school for profit, whereas in this case engineering services 
are involved. The Court stated at page 595: 

“ * * * The information in the returns as filed 
fails to support the petitioners’ claim of exemp¬ 
tion as it appears that additional teachers and 
assistants were employed and were paid salaries 
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from the gross income ranging from 37% in 1936 
to 51% in 1939, which had the immediate effect of 
reducing the amount of gross income available for 
taxpayers ’ personal services far below the level of 
80% fixed by the statute.’’ 

Notwithstanding the findings of fact made by the Tax 
Court that the services of certain engineers and draftsmen 
as well as independent engineering firms were required 
and necessary to perform engineering services in the pro¬ 
duction of respondent’s “site planning package,” the Tax 
Court came to the following conclusion (App. 21): 

“ * * • An analysis of the testimony and the 
facts as found by the Court would clearly indicate 
that, considering drafting as not engineering 
work, less than 20% of the gross receipts were 
paid for engineering services.” 

This conclusion which is clearly contrary to the evidence 
and findings of fact as pointed out above, and contrary to 
the well-recognized definition of what constitutes “engi¬ 
neering” work, is the erroneous basis upon which the Tax 
Court decided (App. 25) that the Assessor erred in denying 
respondent’s claim for refund of the taxes involved, and 
that respondent was entitled to a refund thereof. The basic 
findings of fact having been made, the Tax Court’s appli¬ 
cation of the statutory criteria in this case should have 
obviously resulted in a decision to the effect that respondent 
had not established his clear right to the exemption sought 
and, consequently, that the Assessor was correct in denying 
the claims for refund. 1 

It is not feasible from the facts in this case to conclude 
that more than 80% of respondent’s gross income was de- 

1 This is another case, like the case of District of Columbia v. 
G. G. Fleming, No. 12162, now pending in this Court, in which the 
Tax Court failed to comply with its governing statute requiring it 
to make separate conclusions of law. This matter will be discussed 
in Point III of Argument in this brief. 
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rived from personal services actually rendered by th.' 
respondent, and the Tax Court erred as a matter of law i" 
not holding that payment of 55%, 44%, and 40% of re¬ 
spondent’s gross income paid during the tax years in¬ 
volved, respectively, for professional services to person^ 
or firms other than respondent, precluded a conclusion that 
more than 80% of such gross income was derived fro n 
personal services actually rendered by the respondent. 

During the course of the trial, the Tax Court stated 
(App. 85): 

“The Court: I think their case [respondent’s] 
pitches the decision on the drawing power of the 
head of the firm.” 

■ ■ , • » • u • 

• / 

Certain findings of fact, clearly immaterial to the decision 
of this case within the four corners of the statutory criteria 
involved, point to the fact that this case was decided by 
the Tax Court on the basis of immaterial ... and improper 
findings as well as wholly erroneous conclusions rather than 
the yardstick implicit in the statute which clearly requires 
as a prerequisite to the exemption sought in any case that 
more than 80% of the gross income of the business must 
be derived from the personal services actually rendered by 
the owner or owners of the business. Findings of Fact 17 
and 18 (App. 9) to the effect that respondent attracted 
clients to his business because of his ability and reputation: 
that the majority of his work was referred to him by satis¬ 
fied clients who had heard about him; that the business* 
would have, in all likelihood, ceased to exist if respondent 
had been removed from it; that respondent’s relations with 
his clients were personalized; that respondent’s clients 
looked to him to carry out the services for which he was 
employed; and that respondent was responsible to such 
clients for the performance of such service, were whollj’ 
immaterial in the decision of the case. If this reasoning in 
the interpretation of the statutory provision here involved 
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is correct, there will never be any unincorporated business 
such as the one here involved or similar thereto which 
would be taxable. For example, a person engaged in the 
business of painting houses could employ any number of 
painters to do the work for him and be exempted from the 
unincorporated business tax solely because he was the one 
who owned the business and attracted the customers, and 
the customers looked to him to carry out the service for 
which he was employed. • 

This case was decided by the Tax Court on the basis of 
District of Columbia v. Adair, 90 U. S. App. D. C. 368, 196 
F. 2d 603, and certain decisions under a Federal statute 
defining personal service corporations. Section 449 of the 
Internal Revenue Code defines a “personal service corpora¬ 
tion” to mean a corporation whose income is to be “ascribed 
primarily to the activities of shareholders who are regu¬ 
larly engaged in the active conduct of the affairs of the 
corporation and are the owners at all times during the 
taxable year of at least 70 per centum in value of each class 
of stock of the corporation,” with certain limitations not 
here material. In the Adair case, supra, which involved the 
statutory provision here involved and a radio engineering 
business, this Court affirmed a decision of the Tax Court to 
the effect that Mr. Adair’s personal services were “the 
derivation—the source—” of more than 80% of the gross 
income. This Court then compared the case of Alexander , 
Conover & Martin, Inc. v. Commissioner of Internal Reve¬ 
nue, 45 F. 2d 383 (7th Circuit, 1930) which this Court said 
was “decided on a somewhat comparable Federal statute.” 
That case involved the question whether the corporation 
there involved was a “personal service corporation” under 
the Federal statute referred to above. Evidently, it was on 
the basis of such comparison that the Tax Court followed 
the decisions under the Federal statute rather than the Dis¬ 
trict statute in deciding this case. It is clearly wrong to 
decide questions of exemption from the District’s unincor- 
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porated business tax on the basis of decisions with respect 
to personal sendee corporations under Federal law. The 
case of H. Newton Whittelsey, Inc., 9 T. C. 700, cited by 
the Tax Court gives a clear differentiation with respect to 
the two statutes. The principal question in that case was 
whether the petitioner qualified as a * 4 personal service 
corporation” under Federal law. The U. S. Tax Court said: 

“In Carter MacDonald & Miller, Inc., 14 B.T.A. 

522, in granting personal service classification to 
the taxpayer, we stated, p. 527: 

“The law does not require that the. principal 
stockholders should personally perform all the 
various functions included in the service per¬ 
formed, and the employment of clerks, stenograph¬ 
ers, salesmen and others to perform detail duties 
does not deprive a corporation of the right to 
personal services classification. * # * ”. (Italics 
supplied). 

The distinction between the Federal law and the District 
law is that under Federal law, the income of a corporation 
is required only to be ascribed primarily to the activities 
of shareholders in order to be taxed as a personal service 
corporation; whereas, under District law, the specific re¬ 
quirement is that more than 80 per centum of the gross 
income must be derived from personal services actually 
rendered by the owner or owners of the business. The 
question, under the Federal statute, is not one of exemption 
from taxation, but rather a question of classification under 
a provision providing two classes of corporations and a 
different manner for computing the tax as to each class. 
Fuller & Smith v. Routzahn, 23 F. 2d 959 (D.C.N.D. Ohio, 
E.D. November 17,1927). 

The Tax Court, in its opinion, stated that it could see 
no substantial difference between the present case and 
District of Columbia v. Adair, supra. That case is dis¬ 
tinguishable on the facts and the decision of this Court, in 
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our view, does not support the decision of the Tax Court. 
Judge Fahy in delivering the opinion of the Court stated: 

“ * # * the total of salaries paid engineering 
employees was under 20% of the gross. 

“The fact that salaries paid to employees of all 
types exceed 20% of gross income does not of itself 
render erroneous the conclusion of the Board that ; 
Mr. Adair’s personal services are nevertheless the 
derivation—the source—of more than 80% of such 
income. ’ ’ 

j 

Logically, under this decision if salaries paid to engineer¬ 
ing employees were over 20% of the gross income of the 
business, the conclusion of the Board would have been 
erroneous. In the Adair case, supra, the Court stated that 
Evelyn F. Adair who performed office and clerical work 
for the firm was not engaged in engineering work. The 
distinction there drawn between engineering work and 
office and clerical work reduced the total of salaries paid 
engineering employees to less than 20% of the gross income 
of the business. In the present case, the Tax Court has 
segregated payments for secretarial, bookkeeping and 
maintenance employees paid by the taxpayer (Finding 11, 
App. 7). The small amounts paid for those purposes in no 
way affect the fact that the total of compensation paid 
engineering employees was far in excess of 20% of the 
gross income of the business as pointed out above. The 
opinion of the Tax Court based on an assumption without 
foundation in either the testimony or the findings of that 
Court is clearly erroneous. Contrary to the Tax Court’s 
opinion, analysis of the testimony and the facts as found 
by the Court clearly indicate that more than 20% of the 
income of respondent’s business was derived from pro¬ 
fessional engineering services of respondent’s employees! 

If exemption from the unincorporated business tax is to 
be based on the drawing power of the head of the firm, the 




supervision of employees, or in the sum total that the head 
of the firm is the “boss,” then the requirement for exemp 
tion that more than S0% of the gross income of the business 
must be derived’from personal services actually rendered 
by the owner is completely without meaning. It is submitted 
that the Tax Court wrongly decided this case and its 
decision should be reversed. 

II 

The Tax Court erred in holding that Secs. 8-1 (e) and 
8-1 (f) of the Regulations, as amended March 17, 1953, 
were not applicable to the tax years involved. 

Under the evidence and findings of fact in this case it 
was not necessary to resort to the Regulations for determi¬ 
nation whether the respondent was entitled to the exemption 
claimed, as Point I of argument in this brief clearly shows. 
However, the Tax Court, nevertheless, concluded that Secs. 
8-1 (e) and 8-1 (f) of the Regulations, as amended, were not 
applicable because they operated retroactively (App. 16). 
The Tax Court did this on the theorv of law that it is onlv 
where there has been no prior contrary regulation that the 
new regulation will be given retroactive application (App. 
18). This theory is not correct. 

When the Adair case, supra , was decided on April 24, 
1952, there was in the Regulations a provision that “If 
20% or more of the gross income from the business is 
derived from charges for personal services rendered by 
employees or agents of the business (as distinguished from 
the owner or owners of the business)” the tax would not 
be applicable. The March 17, 1953, amendments to the 
Regulations, supra , established a rebuttable presumption 
to the effect that employees and agents of the business 
produced gross income for the business in an amount at 
least equal to the gross amount paid such employees and 
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agents, so that if the total amount paid such employees 
and agents exceeded 20% of the gross income of the busi¬ 
ness during any tax year, it would be further presumed 
that the 80% exemption requirement had not been met. 

It is apparent from the tax returns filed by respondent, 
treating the services performed by his employees and 
agents as “professional services” (App. 87-89), and from 
the fact that respondent did not file claims for refund of the 
taxes involved until after the decision of the Tax Court in 
the Adair case on December 6, 1951 (see App. 46 in that, 
case, No. 11229), that respondent took heart from the de¬ 
cision in the Adair case and sought to obtain some retro¬ 
active tax refunds on the basis of that decision. Respondent 
filed claims for refund for the year 1950 on December 26, 
1951; for 1951 on July 30, 1953, and for 1952 on September 
22, 1953 (App. 10, Finding 21). Thus respondent and the 
Tax Court would have taxpayers obtain retroactive tax 
refunds but preclude the taxing authority from making or 
amending regulations to correct prior regulations and in¬ 
terpretations of the statute involved. This would, indeed, 
be an anomalous situation, and one not consistent with law. 

The Tax Court has erroneously applied to this case de¬ 
cisions of the Supreme Court holding that regulations may 
not be amended retroactively in instances where Congress, 
by repeated enactment of the statute interpreted, has given 
its sanction to the existing regulation. There has been no 
re-enactment, or even amendment, of Sec. 1, Title VTII, of 
the statute involved which defines an “unincorporated 
business.” Furthermore, the amendment of March 17,1953, 
to the Regulation in question merely corrects the prior 
.regulation, and provides the yardstick which did not exist 
in the Adair case, supra, where this Court stated: 

“ # # # Neither the statute nor regulations under 
it require that the percentage of income paid for 
help be accepted as the yardstick for determining < 
what services are the basis of the income.” 
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Administrative regulations and interpretations may correct 
prior erroneous regulations and interpretations and be 
applied to transactions taking place before their promulga¬ 
tion. 27 Am. Jur., Income Taxes, 316, §13. In the case of 
Manhattan General Equipment Co . v. Commissioner of 
Internal Revenue, 297 U. S. 129, which involved the compu¬ 
tation of Federal income tax, a regulation had been amend¬ 
ed by striking from it a portion thereof. The taxpayer 
contended that its loss should be computed in accordance 
with the original regulation. The Court stated (p. 133): 

“ * * * Without pursuing the matter in further 
detail, it is enough to say that the case turns 
entirely upon the question whether the loss was 
to be determined in accordance with the original 
or the amended regulation. If in accordance with 
the former, the taxpayer is right; if in accordance 
with the latter, the commissioner is right. The 
court below held that the amended and not the 
original regulation furnished the applicable rule, 
and affirmed the determination of the Board of 
Tax Appeals, which in turn had sustained the 
commissioner. We agree with that view. 

* # • 


. “The contention that the new regulation is 
retroactive is without merit. Since the original 
regulation could not be applied, the amended regu¬ 
lation in effect became the primary and controlling 
rule in respect of the situation presented. It point¬ 
ed the way, for the first time, for correctly apply¬ 
ing the antecedent statute to a situation which 
arose under the statute. See Titsworth v. Commis¬ 
sioner, 73 F. (2d) 385, 386. The statute defines 
the rights of the taxpayer and fixes a standard 
by which such rights are to be measured. The regu¬ 
lation constitutes only a step in the administra¬ 
tive process. It does not, and could not, alter the 
statute. It is no more retroactive in its operation 
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than is a judicial determination construing and 
applying a statute to a case in hand. 71 (Emphasis 
supplied.) ! 

The case of Helvering, Commissioner of Internal Revenue, 
v. Reynolds, 313 U. S. 428, relied upon by the Tax Court 
(App. 17) does not support the Tax Court’s theory of the 
law. That case, while not on all fours with the present case, 
supports our view of the law, expressed above. See also 
and compare American Chicle Co. v. United States, 316 
U. S. 450, 455. 

It is respectfully submitted that the Tax Court’s con¬ 
clusion, to the effect that the amendments to the Regula¬ 
tions of March 17, 1953, may not be retroactively applied 
is erroneous and should be reversed. 

in 

The Tax Court’s decision is invalid, is without force and 
effect, and should be vacated because it was not ren¬ 
dered in accordance with law. 

I 

Sec. 3 of Title IX of the District of Columbia Revenue 
Act of 1937, as added by the Act of May 16, 1938, 52 Stat. 
370, c. 223 (Sec. 47-2403, D. C. Code 1951), requires the 
Tax Court to “make separate findings of fact and con¬ 
clusions of law.” This the Court did not do. The Court 
did not make separate conclusions of law in another case 

i 

now pending in this Court ( District of Columbia v. Fleming, 
Xo. 12162). This failure to comply with the explicit re¬ 
quirements of the Tax Court’s governing statute is ap¬ 
parently sought to be justified by a new rule adopted by 
the Court as follows (See Par. 13-835, D.C.C.T., District 
of Columbia Tax Reports, Commerce Clearing House, Inc.): 


30 


“Rule 34. Findings of Fact and Conclusions of 
Law .—In any proceeding before the Court the 
findings of fact may be either in numbered para¬ 
graphs or in narrative form; and the conclusions 
of law, either may be stated separately in num¬ 
bered paragraphs or may be incorporated in the 
opinion of the Court.” 

The Tax Court has authority with respect to adopting 
rules only to adopt and promulgate “rules of procedure” 
in matters for determination by it. The Court’s rule- 
making power does not permit the adoption of a rule such 
as Rule 34, above, which is clearly in conflict with the law. 
Congress intended that conclusions of law be separately 
made, so that litigants can readily determine upon what 
legal basis the Tax Court made its decision. Congress 
clearly did not intend that parties should search through 
a maze of legal discussion to find what might or might not 
be the Court’s conclusions of law. In this case the only 
conclusion vre can find as to Point I of the argument is on 
page 21 of the Appendix where the Court erroneously 
concluded: “An analysis of the testimony and the facts 
as found by the Court would clearly indicate that, consid¬ 
ering drafting as not engineering work, less than 20% of 
the gross receipts were paid for engineering services.” 
This statement, when considered with respect to the undis¬ 
puted facts and the exemption provision of the law, plainly 
shows that it is not a conclusion of law applicable to this 
case. There is nothing in the statutory exemption provision 
nor in the Regulations that excludes “drafting” from 
“engineering services” or makes either a part of the test 
of exemption. 

The requirement that the Tax Court make separate con¬ 
clusions of law is mandatory, and failure to comply with 
such requirement constitutes reversible error. Barnett v. 
Barnett et al. (Court of Civil Appeals of Texas, 1936), 
98 S. W. 2d 215. 
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CONCLUSION 

It is respectfully submitted that the decision of the Tax 
Court should be reversed. 
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QUESTIONS PRESENTED 


In the opinion of the respondent the questions presented 
here are: 

1. Whether the fact that the owner of a site planning 
engineering business made payments to employees and 
others for services in amounts in excess of 20% of the gross 
income of the business, establishes, as a matter of law, that 
the owner is not entitled to an exemption from the District 
of Columbia unincorporated business franchise tax, which 
exemption requires that more than 80% of the gross income 
of the business be derived from personal services actually 
rendered by the owner when an examination of all the facts 
clearly establishes that this 80% test is met? 

2. Whether amendments to the regulation, prescribing 
rules of presumption contrary to this Court’s 1952 decision 
in District of Columbia v. Adair , infra, are valid, and if 
so, whether they can be retroactively applied to tax years 
preceding the date of their enactment? 

3. Whether the Tax Court in rendering a decision is re¬ 
quired to state its conclusions of law separately from its 
opinion, or whether such conclusions of law may be incor¬ 
porated in its opinion? 
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For the District of Columbia Circuit 


No. 12,199 


District of Columbia, Petitioner, 
v. 

Pierre M. Ghent, t/a Pierre Ghent- and Associates, 

Respondent. 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

The respondent, Pierre M. Ghent, paid to the petitioner, 
District of Columbia, as unincorporated business franchise 
taxes for the years involved, the sum of $614.07 for 1950, 
$981.17 for 1951 and $645.36 for 1952. Within the time pro¬ 
vided by statute, respondent duly presented to petitioner 
claims for a refund of these taxes, and upon the denial of 
these claims, duly filed a petition in the District- of Columbia 
Tax Court appealing from this denial. 

One of the grounds for relief relied upon by respondent 
in its claims for refund and subsequent petition to the 




Tax Court was that he was not subject to the unincorpo¬ 
rated business franchise tax because more than 80% of the 
gross income of his business was derived from personal 
services actually performed by him and that capital was 
not a material income producing factor in his business. 
The Tax Court sustained this contention. The petitioner 
seeks review by this Court of the Tax Court’s finding that 
more than 80% of the gross income of Mr. Ghent’s busi¬ 
ness was derived from personal services actually rendered 
by him, but does not dispute the Tax Court’s finding that 
capital was not a material income producing factor. 

The petitioner is an individual engaged in the practice 
of site planning engineering, under the firm name of Pierre 
Ghent and Associates, and was so engaged during the 
taxable years involved. Site planning engineering is the 
specialized branch of civil engineering which deals with 
land uses. The function of a site planning engineer is to 
create a plan for the use of a particular parcel of land 
which, from an economic as well as engineering viewpoint, 
provides for the optimum utilization of the space involved 
(App. 26). This calls for a specialized knowledge of civil 
engineering, city planning, housing' economics and the 
governmental regulations involving land usages and in 
addition demands a certain amount of creative ability 
(App. 27). 

By virtue of his formal education, which included a 
Bachelor of Science degree in engineering from Johns 
Hopkins University, business courses at the Alexander 
Hamilton Institute, and a masters degree in land planning 
and housing economics from American University (App. 
28), and his many years of experience as a civil engineer 
and site planning specialist, dating back to 1923 (App. 
28-31), respondent was, during the tax years involved, 
sufficiently well qualified to perform site planning engineer¬ 
ing services (App. 2). 

In 1940, Mr. Ghent started his own business as a site 
planner and, since then has done the site planning for al- 
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most 200,000 homes, and fifteen shopping centers. He has 
assisted in the design or redesign of three universities, and 
has planned several cemeteries and the industrial layouts 
for a number of small cities (App. 30-31). 

Respondent was registered with the District of Columbia 
Board of Registration for Professional Engineers on Sep¬ 
tember 17, 1951, soon after that Board was established. 
David Custer, wiio had been an employee of respondent in 
the earlier part of 1951 and in prior years, was registered 
with this Board on August 13, 1951, after leaving Mr. 
Ghent’s employ. None of the respondent’s other employees 
during the taxable years involved were registered with the 
Board as professional engineers (Ex. 16). 

The respondent’s clients during the years involved were 
various land owners and developers who retained him to 
develop a plan for the best use of their land (App. 26). 
These clients were attracted to him by his ability and repu¬ 
tation, most of them having been referred to him by satis- 
filed clients or others who had heard about him and the 
character of his work (App. 49). His work for these clients 
was conducted on a personalized basis, with the clients look¬ 
ing to him for the performance of the service for which he 
had been retained (App. 50). At no time did any of his 
employees bring any business into his office (App. 50), nor 
did any of them perform the land planning service for which 
respondent’s office had been retained (App. 34). 

To enable the respondent to communicate his land usage 
concepts to his clients, the governmental agencies and 
others, it was, of course, necessary to present these plans 
in a tangible form, in the form of plats or drawings show¬ 
ing the proposed locations of the various buildings, streets, 
drainage systems, etc. The preparation of the plats or 
drawings required a large amount of drafting which was 
performed, for the most part, by respondent’s employees 
(App. 33, 43, 45). In addition, some of his more qualified 
employees did some of the elementary design work, parti- 
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cularly of storm sewers or minor highway structures where 
the creative element was limited by physical factors (App. 
74-78). 

The procedure usually employed by respondent in de¬ 
veloping a land use study or site plan was as follows. Upon 
being retained by a client he would be provided with a map 
or plat of the land area which would show its existing 
physical features (App. 33). His draftsmen would then 
reproduce these physical features on preliminary drawings 
(App. 33). After examining the land area in question (Appj- 
32) and studying the various factors involved, such as 
zoning requirements, housing market trends, water supply, 
sewage and school facility requirements, etc., (App. 34, 40), 
respondent would prepare a sketch of a tentative plan 
(App. 35). This sketch would then be reproduced on the 
preliminary drawing by his employees (App. 35). Respond¬ 
ent would then confer with the various governmental 
agencies having jurisdiction over the land area, and after 
negotiating with these agencies, amend and refine the tenta¬ 
tive plan until a final plan was arrived at (App. 35, 47). 
Models and renditions of the final base plan were sometimes 
prepared at this stage of the procedure for use as exhibits 
in zoning hearings or negotiations with prospective pur¬ 
chases (App. 37). 

Respondent’s senior employee and chief draftsmen was 
Jerome J. Norris, who had been employed by respondent 
for approximately seven and a half years. He was not a 
graduate engineer but had completed three years of study 
toward an engineering degree. While most of his time was 
spent in the drafting of plans conceived by the respondent, 
he had since the early part of 1951, assisted the respondent 
in scheduling the drafting work among the other employees. 
This consisted of distributing the work to the other em¬ 
ployees and telling them when it was to be completed, but 
did not entail a supervision of their work in the sense of 
telling them what to do and how to do it. All work per- 
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formed by all of the employees was subject to final check 
by Ghent rather than by Norris. Norris’s own drafting work 
•was performed under respondent’s direction and super¬ 
vision and did not involve to any extent the origination of 
any of the creative ideas contained in the plans. While 
Norris never negotiated any business with respondent’s 
clients, he did occasionally have contact with these client's 
and the government agencies in connection with minor 
details of the work. Whenever such contact occured Norris 
would advise the respondent of what had transpired and 
anything he agreed upon with the client was subject to 
Ghent’s approval. Norris was paid at a weekly rate of 
$137.50, plus $4.00 an hour for overtime. (App. 78-86.) 

Lawrence C. Lemmon, who has been employed by re¬ 
spondent for about six years, was graduated from Penn¬ 
sylvania State in 1930 with a Bachelor of Science degree 
in landscaping and architecture. He "was employed by re¬ 
spondent primarily as a draftsman and did anything he was 
asked to do in the "way of drafting, tracing and engineering. 
In addition to his drafting duties, Lemmon served as a 
“delineator” occasionally when the preparation of a “ren*: 
dition” of the site plan was required, and also did the 
landscape architecture whenever this treatment was re¬ 
quired to “dress up” the plans. By agreement with re¬ 
spondent, Lemmon was free to perform professional land¬ 
scape architectural service outside of his working hours. 
None of his income from this outside work was shared with 
respondent. Lemmon was paid $2.61 per hour by respond¬ 
ent for a 44 hour week and time and a half for overtime. 
For the work he performed for others on his own time, 
Lemmon charged $5.00 per hour for consultation and $3.00 
per hour for design and drafting. This independent work 
differed from his work for respondent in that he originated 
the designs when working independently but when working 
for respondent he performed services only in the manner 
directed by respondent and made no policy decisions in 
connection with the respondent’s business. (App. 71-73.) 
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Webster A. Collins, who was first employed by respond¬ 
ent in 1951, received a Master of Science degree in engineer¬ 
ing from the University of Maryland in May of that year 
and had received a Bachelor of Civil Engineering degree 
from George Washington University in June of the previ¬ 
ous year. His primary function was to design storm drain¬ 
age sewers for respondent’s projects. He established street 
grades and designed minor highway structures such as cul¬ 
verts and retaining walls, and performed routine drafting 
work (App. 74-75). The design work which he performed 
consisted primarily in making mathematical computations 
to insure that the structure would withstand the stresses 
and strains to which it would be subjected. As the location 
and planning of the storm sewers was largely determined 
by the physical factors of the terrain and the location of 
the streets which was determined by Ghent (App. 77-78), 
there was little or no discretion in this work. This work 
involved decorative concepts only to a minor extent (App. 
74). The work which Collins did was in accordance with 
principles established by the respondent and was subject 
to respondent’s supervision and control (App. 75). 

David J. Custer had been employed by respondent until 
May, 1951. His duties were similar to those later performed 
by Collins and in addition he helped respondent schedule 
the work as Norris did after Custer left respondent’s em¬ 
ploy. However, Custer had even less contact with clients 
than Norris did in later years. He was a graduate of Balti¬ 
more Polytechnic Institute but did not have an engineering 
degree. (App. 53-54.) 

For a period of three months in 1951 respondent em¬ 
ployed Frank H. Ravenscroft. Respondent had been led to 
believe that Ravenscroft was a qualified site planning en¬ 
gineer and had employed him to assist him in the creative 
work of site planning. Upon finding that he was unqualified 
for that type of work, respondent assigned him the task of 
office manager. He discharged him upon finding that he was 
attempting to “steal” the respondent’s clients. (App. 57.) 
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John W. Motter was also employed by respondent in the 
years involved as a computer and draftsman. He was a 
graduate of Lehigh University and had come to work for 
Ghent for the training he would receive. His capacity was 
higher than that of a minor draftsman. (App. 56.) 

In addition to the above, respondent employed several 
other individuals in the capacity of trainees or minor drafts¬ 
men (App. 54-57). During 1951 and 1952 Mildred E. Moeller 
worked for respondent as secretary and bookkeeper, and 
Samuel W. Burton was employed as his janitor and main¬ 
tenance man (App. 57). Other people were employed at 
various times in connection with the maintenance of the 
building in which respondent’s offices were located 
(App. 58). I 

In addition to his regular employees, respondent occa¬ 
sionally contracted with miscellaneous free-lance drafts¬ 
men for the performance of drafting services when the 
volume of drafting work was too great for his employees 
to handle (App. 59). 

Respondent also made payments to Associated Engineers 
and Seybolt and George (App. 58). These payments were 
for surveying and field engineering work performed by 
these two organizations (App. 60). Respondent did not 
engage, or hold himself out as being engaged, in this type 
of engineering activity (App. 60). As a service to his 
clients, Ghent would, as their agent, contract with these 
organizations for the surveying and field engineering work 
and run their charges through his books by having these 
organizations bill him for their services (App. 60, 67). 
Then he would bill his clients the exact same amount: for 
this work (App. 60-62). Respondent took no profit on this 
activity (App. 60). This surveying and field engineering 
was a separate service to the client and was not a part of 
the site planning service performed by respondent (App. 
63-64). 

In his tax return for 1950 respondent showed a gross 
income of $78,200.35 and listed as an expense an item 
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labelled “professional services’’ in the amount of $43,709.96 
(Ex. 1, App. 87). Except for a difference of $1.00 which 
apparently represents an arithmetical error, this item was 
comprised of payments to regular employees in the amount 
of $27,434.12 (App. 3), to miscellaneous draftsmen in the 
amount of $2,694.03 (App. 8), and to the engineering firms 
mentioned above in the amount of $13,650.81 (App. 8). His 
return for 1951 showed gross income of $109,768.77 and an 
expense deduction for “professional services” of $56,711.99 
(Ex. 2, App. 88), which was comprised of payments to 
draftsmen or engineering employees of $33,350.77 (App. 
3), to office and maintenance employees of $8,290.18 (App. 
7), to miscellaneous draftsmen of $1,501.74 (App. 8) and 
to engineering firms of $13,569.30 (App. 8). The 1952 re¬ 
turn showed a gross income of $76,247.67 and deductions 
labeled “professional services-salaried” of $30,826.41 and 
“professional services-consultant” of $4,256.45 (Ex. 3, App. 
89). The “professional services-salaried” represented pay¬ 
ments to draftsmen or engineering employees of $26,504.16 
(App. 3) and to office and maintenance employees $4,322.25 
(App. 8); “professional services-consultant” represented 
payment-s to Seybolt and George of $3,960.50 (App. 8) and 
to miscellaneous draftsmen of $295.95 (App. 8). 

On the basis of these facts the Tax Court found that more 
than 80% of the gross income of respondent’s business was 
derived from personal services performed by him and that, 
since capital was not a material income producing item in 
his business, he was not subject to the unincorporated 
business franchise tax. 

STATUTES INVOLVED 

In addition to the statutes and regulations set forth in 
Petitioner’s Brief, we believe the following statutory pro¬ 
vision is pertinent. 

Section 1, Title XVI, District of Columbia Income and 
Franchise Tax Act, 61 Stat. 359, § 47-1595, D.C. Code, 1951. 
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“The Commissioners shall prescribe and publish 
such rules and regulations, consistent with the provi¬ 
sions of this article, as may be necessary and proper 
for its enforcement and efficient administration/ 7 

SUMMARY OF ARGUMENT 

1. The business conducted by respondent during the tax 
years here involved was not subject to tax as an “unincor¬ 
porated business 77 because more than 80% of the gross 
income of the business was derived from personal services 
actually rendered by the respondent personally and capital 
was not a material income producing factor. As the Tax 
Court correctly found, it was Ghent’s personal services as 
a site planning engineer and not those of his employees 
and others, who performed drafting and other auxiliary or 
incidental services, which were the derivation or source of 
the respondent’s gross income. By adhering to the prin¬ 
ciples set forth by this Court in District of Columbia v. 
Adair, infra, the Tax Court under essentially the same cir¬ 
cumstances correctly rejected petitioner’s contention that 
the amount of compensation paid these employees and out¬ 
siders was the governing standard for determining the tax 
status of respondent’s business. 

2. The District’s amended regulations establish by rules 
of presumption an interpretation of the statutory provision 
which is contrary to this Court’s interpretation of that pro¬ 
vision in the Adair case, infra, and for that reason are 
invalid. Furthermore, even if these amended regulations 
were valid, they cannot be retroactively applied to this 
case since they alter a valid contrary interpretation of the 
statute which was inherent in their prior regulations. 

3. The fact that the Tax Court did not state its conclu¬ 
sions of law in numbered paragraphs separate from its 
opinion does not render its decision invalid. This Court, in 
District of Columbia v. Carter, infra, tacitly approved the 
Tax Court’s practice of embodying its conclusions of law 
in its opinion. 



ARGUMENT 

I 

UPON FINDING. ON THE BASIS OF ALL THE FACTS. THAT MORE THAN 
80% OF THE GROSS INCOME OF HIS BUSINESS WAS DERIVED FROM 
PERSONAL SERVICES ACTUALLY RENDERED BY GHENT. THE TAX 
COURT CORRECTLY HELD THAT HE WAS NOT ENGAGED IN AN 
"UNINCORPORATED BUSINESS." DESPITE THE FACT THAT MORE 
THAN 20% OF THE GROSS INCOME WAS PAID TO EMPLOYEES AND 
OTHERS. 

A. The Tax Court Correctly Determined that the Governing 
Facts of this Case Are Identical to those in District of 
Columbia v. Adair, and that Its Decision was Governed 
by this Court's Decision in that Case. 

This case involves the question whether the respondent, 
Pierre M. Ghent, was subject to the tax imposed by Section 
3 of Title VIII of the District of Columbia Income and 
Franchise Tax Act of 1947 1 on the income he derived from 
his site planning engineering practice in 1950, 1951, and 
1952. This unincorporated business tax does not apply to 
the respondent’s practice if it is “a trade or business in 
which more than 80 per centum of the gross income is 
derived from the personal services actually rendered by 
the individual or members of the partnership or other 
entity in the conducting or carrying on of any trade or 
business and in which capital is not a material income pro¬ 
ducing factor.” 2 

After a thorough consideration of all of the evidence 
presented at the hearing, the District of Columbia Tax 
Court concluded that this statutory test was met. Its con¬ 
clusion that more than 80% of the gross income was derived 
from Ghent’s personal services was based on its factual 
finding that it was the services performed by Ghent, rather 
than those of his employees, which were responsible for 
producing the income of the business. This ultimate finding, 
based on the Tax Court’s thorough consideration of all of 

1 61 Stat. 346; §47-1574b, D.C. Code, 1951. • 

2 Section 1, Title VIII, District of Columbia Income and Franchise Tax Act 
of 1947, 61 Stat. 345; $47-1547, D.C. Code, 1951. 
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the evidence, is presumptively correct, and could be set 
aside here only if it were found to be clearly erroneous. 
District of Columbia v. Pace, 320 U.S. 698, 64 S. C;t. 406 
(1944). 

The Tax Court found that respondent’s business was a 
personalized one which received substantially all of its 
income as professional fees from clients for site planning 
engineering services. It found that these clients were at¬ 
tracted to respondent by his personal reputation and ability 
as a site planner and that when they retained his firm they 
expected him personally to do the site planning. The Tax 
Court found that the site planning services were, in fact, 
actually performed by Ghent personally, that it was he 
alone, and not his employees who determined the most ad¬ 
vantageous usage of the land areas in question. Except 
for the design of such minor structures as storm drainage 
sewers, culverts and retaining walls, where the element of 
judgment or discretion was very limited, he personally per¬ 
formed all of the work which required creative ability, 
expert judgment, or the exercise of discretion. 

The Tax Court found that the work performed by the 
respondent’s so-called “engineering employees” was pri¬ 
marily that of drafting into a suitable form for presenta¬ 
tion to the clients and others, the plans conceived by Ghent. 
In addition to this drafting work some of these employees 
computed street grades and designed the minor structures 
mentioned above. In performing these drafting, designing 
and computing services, the employees worked under the 
close personal supervision of Ghent. ; 

The Tax Court determined in effect that the source or 
derivation of the respondent’s income was the plan con¬ 
ceived by Ghent, exclusive of the drawings or plats in which 
it was embodied, and that only what it termed “purely engi¬ 
neering services” contributed to the production of this plan. 
It found that, as to the services performed by the engineer¬ 
ing employees, the drafting work, as distinguished from 
the designing and computing work, did not contribute to 
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the plan or scheme for land usage. The Court found that 
these drafting services, as well as those performed by free¬ 
lance draftsmen, the surveying and field engineering serv¬ 
ices performed by independent engineering firms and the 
secretarial and janitorial services performed by respond¬ 
ent’s other employees were of an auxiliary or incidental 
nature and not sources of income to respondent’s business. 

On the basis of these findings of fact the Tax Court cor¬ 
rectly concluded that this case was governed by this Court’s 
decision in District of Columbia v. Adair, 90 App. D.C. 368, 
196 F. 2d 603 (1952), aff’g. D.C. B.T.A. Dkt. No. 1228, Sept. 
6, 1951, CCH D.C. C.T. 1114-045. 

The Adair case, supra, involved the question whether a 
radio consulting engineer, conducting a business somewhat 
similar in nature to that conducted by Ghent, was exempt 
from the unincorporated business tax because more than 
80% of the income of the business was derived from his per¬ 
sonal services. This Court, in affirming the Board of Tax 
Appeals decision in Adair’s favor, relied upon the fact that 
Adair, like Ghent, was engaged in a personalized business 
whose clients were attracted by his reputation and quali¬ 
fications and that the work for which his office was retained 
was performed largely by him or under his supervision. 
The fact that he had several employees who performed 
auxiliary services did not effect this conclusion. This Court 
agreed with the Board of Tax Appeals that it was Adair’s 
services and not those of his employees that were the source 
of the income of the business. 

Respondent submits that the essential facts as found by 
the Tax Court in the present case are identical to those of 
the Adair case in regard to the question of whether the 
proprietor’s services were responsible for the production of 
the firm’s income. Its decision that respondent is exempt 
from the unincorporated business franchise tax must there¬ 
fore be affirmed in conformity with this Court’s decision 
in the Adair case. 
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B. In Determining the Application of the 80% Statutory Test to 
the Present Case, the Tax Court Applied the Proper Standards 
and Correctly Rejected Petitioner's Compensation Test 

As in the Adair case, the Tax Court here examined di¬ 
rectly into the relative importance of the work performed 
by the proprietor of the business and his employees in the 
production of income and, upon finding that it was the work 
of the proprietor rather than that of his employees that was 
the source of the income, determined that the statutory test 
for exemption was met. Here, as in the Adair case, the 
petitioner does not seriously challenge the findings upon 
which this conclusion is based, but argues instead that they 
represent an improper standard for determining whether 
more than 80% of the gross income was derived from the 
proprietor’s services. j 

Petitioner argues that since from 40% to 55% of respond¬ 
ent’s gross income was paid to engineering employees, free¬ 
lance draftsmen and independent engineering firms, the 
Tax Court should have found, as a matter of law , that the 
statutory test was not met. By using this salary test as 
the sole criterion for determining the issue, petitioner 
would preclude a direct examination into the nature of the 
services performed by each individual whose services were 
involved and their relative importance as income producing 
factors. Petitioner would have the issue determined solely 
on the basis of a simple mathematical computation. This 
contention was expressly rejected by this Court in the Adair 
case, where it stated: 

1 ‘The District rests its case to the contrary [that the 
statutory test was not met] primarily on the circum¬ 
stance that approximately 30% of the partnership’s 
gross income is absorbed by salaries paid to employees. 
[Footnote omitted] The District argues that this pre¬ 
cludes a finding that more than 80% of gross income 
is derived from Adair’s own personal services.;. . . 
The fact that salaries paid to employees of all types 
exceed 20% of gross income does not of itself render 
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erroneous the conclusion of the Board that Mr. Adair’s 
personal services are nevertheless the derivation—the 
source—of more than 80% of such income. . . . Deriva¬ 
tion of income is not necessarily to be measured by 
salaries paid to employees. Logically there is no rela¬ 
tionship of an exact character between such payments 
and the cause or causes which give rise to the income 
from which the payments are made. ... [Z]n our view 
the 'percentage of income paid to salaried employees 
does not govern .. (Italics added) 

After holding that the salary test was an improper stand¬ 
ard, both this Court and the Board of Tax Appeals noted, 
as an additional basis for their decisions in Adair’s favor, 
that he was entitled to recovery even under the District’s 
contention that the income productivity of the engineering 
employees’ services should be measured by the compensa¬ 
tion they received, since this compensation was less than 
20% of the gross income. They did not find that these serv¬ 
ices were productive of income to the extent of compensa¬ 
tion paid to these employees. 1 * 3 Nor does it follow, as peti¬ 
tioner so illogically argues, that a logical inference from this 
finding is that these courts would have found for the District 
of Columbia if salaries paid to engineering employees had 
exceeded 20% of gross income. 

Not only has petitioner’s salary test been rejected by this 
Court, but it has also been found to be an inappropriate 
yardstick by other courts. In Alexander, Conover & Martin 
v. Commissioner, 45 F.2d 383 (C.C.A. 7th, 1930) the court, 
in holding the income of a corporation was to be ascribed 
primarily to the personal services of its stockholders, stated 
that: 


1 ‘Though a greater total of salaries was paid to non¬ 

stockholding employees, the fact does not in any way 
detract from the preposition that the revenue produc- 

3 The Board stated in its opinion, “The services of these [engineering] 
employees while no doubt essential to the operation of the business, were not 
productive of income.” (CCH D.C. Ct Par. 14-045, Transfer Binder, p. 1730) 
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ing power was the skill, experience, executive ability, 
and personal service of the stockholder.” 4 

In Farnham Mfg. Co., 13 T.C. 511 (1949), the Tax Court 
of the United States, in deciding a similar issue in regard to 
corporations engaged in designing and engineering special 
machinery, stated that 

“The character of the services performed by the 
contact men [employees] is a much more important 
test than the amount of money they received.” 5 


In the cases cited above and in others 6 dealing with the 
question of whether the income of a corporation was pri¬ 
marily derived from the personal services rendered by its 
stockholders under federal income tax statutes, the courts 
have uniformly applied the standard used by this Court in 
the Adair case and by the Tax Court in the instant pro¬ 
ceedings. 

The legislative history of the District of Columbia In¬ 
come and Franchise Tax Act of 1947 indicates that the 


language embodied in 80% statutory test was borrowed 
from a New York statute. 7 It is significant that, in its 
administration of this statutory provision 8 which is almost 
identical to that under consideration here, the New York 


State Tax Commission has adopted a position which is con¬ 


sistent with the holding below. Its regulations state: 


“It may be said that if capital is not a material in¬ 
come producing factor a taxpayer’s income from a 

4 45 F.2d at p. 385. 

5 13 T.C. at p. 519. ; 

6#. Newton Whittelsey, Inc., 9 T.C. 700 (1947) Trout-Ware, Inc., 11 T.C. 

505 (1948). H. K. McCann Co., Inc., 14 B.T.A. 234 (1928). 

i Sec Fiscal Affairs of the District of Columbia, 1948-49, Hearings Before 
the Joint Subcommittee on Fiscal Affairs of the District of Columbia 80th 
Cong., 2nd Sess., p. 102. j 

8 Section 386, New York Unincorporated Business Tax Act, N. Y. Con¬ 
solidated Laws, Ch. 60, Sec. 386. 
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profession will be deemed to have been derived from 
personal services actually rendered by him, even 
though he employs assistants who perform part of the 
work, provided he (a) gives his personal attention to 
the work of the business, (b) consults with clients and 
patients, (c) devises the work program, outlines work 
methods, and guides and directs the work procedure of 
the employees in his business, (d) supervises the for¬ 
mulation of advice, conclusions and reports, and (e) 
is considered by his clients or patients as the person 
responsible for the services performed by his business 
or establishment; or provided that some combination 
of the foregoing or other activities show that the earn¬ 
ings are to be attributable to the personal services of 
the proprietor or proprietors.” 9 

C. The Case of Hewitt v. Bates, is Clearly Distinguishable From 
the Present Case on its Facts. And Moreover, Does Not Sup¬ 
port Petitioner's Contention That the Compensation Test is 
the Sole Basis For Determining Exemption. 

Hemt V. Bates, 297 N. Y. 239, 78 N.E. 2d 593 (1948), 
which is the only case cited by petitioner to support its 
salary or compensation test, is clearly distinguishable. In 
that case, which was decided under the New York statutory 
provision interpreted by the regulations quoted above, the 
taxpayers were engaged in the business of operating a girls 
school and during the years involved had paid from 37% 
to 51% of their gross income to teachers and teaching 
assistants whom they employed. After making the state¬ 
ment quoted by petitioner 10 to the effect that these pay¬ 
ments had the effect of reducing the portion of gross in¬ 
come which could be attributed to the taxpayer’s personal 
services below the 80% level, the court went on to state that 

“This is a significant and determining factor. The 
very nature and character of the teaching service re¬ 
quired contact with the pupil and the expenditure of 
individual effort in their instruction which cannot very 

9 Prentice Hall New York Tax Service, Par. 59,806. 

10 Petitioner’s Brief pp. 20-21. 
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well be attributed to the personal teaching service 
actually rendered by the individual proprietors and 
leads to the inescapable conclusion that the exempting 
portion of the statute has not been met. ,,n 

It is apparent from the above quotation that in the Hewitt 
case, it was the instructing of the pupils which was the in¬ 
come producing personal service and that the employee 
teachers as well as the proprietors engaged in this activity. 
This is readily distinguishable from the present case where 
the income producing service was the conception of land use 
plans, which was performed by the proprietor to the 
exclusion of his employees, except to a very minor extent. 

While it may be true that a comparison of the amounts of 
compensation received by the employees with that left to 
the proprietor as compensation for his services has some 
evidentiary value when the employees and the proprietor 
are all doing the type of w^ork which is the income producing 
activity, as the Hewitt case seems to hold, this does not mean 
that it has any validity when, as here, the employees and 
the proprietor were engaged in different activities and it 
is the work of the proprietor which produces the income. 
Nor does the Hewitt decision mean, as petitioner contends, 
that this compensation yardstick should be used as a sub¬ 
stitute for a direct examination into the character of the 
services performed by the proprietor and the employees 
and their comparative effect on the production of income. 
In the Hewitt case the court looked to the nature of the 
services performed by the proprietors and the employees, 
and applied the salary test only when it found that insofar 
as the income producing service of teaching was concerned 
the proprietors and the employees were performing iden¬ 
tical services. 

In an attempt to equate the factual situation of the pres¬ 
ent case with that of Hewitt v. Bates, supra, petitioner 


11 78 N.E. 2d at p. 595. 
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argues that what respondent was selling was a “site plan¬ 
ning package’’ of engineering services which included all 
of the services performed by Ghent’s engineering employ¬ 
ees, the free-lance draftsmen, and the independent engi¬ 
neering firms as well as those of Ghent as a site planner. To 
support this contention it points out that all of these serv¬ 
ices were essential to the respondent’s business 12 and cites 
authority for the proposition that these services are engi¬ 
neering services. In this manner, petitioner attempts to 
reduce the creative conception of the land usage plans and 
the drafting of these plans onto drawings or plats to a com¬ 
mon plane of “engineering services,” so that, as in Hewitt 
v. Bates, the salary test can be applied. 

It is very apparent from an examination of the facts in 
this case, however, that the services performed by the em¬ 
ployees and outsiders, though they may have been of an 
engineering nature, were dissimilar to those performed by 
Ghent as a site planner, and that it was the site planning 
and not the other “engineering” services which produced 
the income of the business. 

This is particularly true of the drafting work performed 
by the employees and free-lance draftsmen, and the survey¬ 
ing and field engineering work done by independent engi¬ 
neering firms. The services of the independent engineering 
firms -were not performed by Ghent and delivered to his 
dints as a part of his “site planning package” but were 
surveying and field engineering services independently per¬ 
formed for the clients by these firms. Respondent merely 
billed these services through his office as a convenience to 
his clients and w’as acting as their agent in contracting for 
these services. Since he received no fee for providing this 
service, but billed his clients the exact amount billed him, 

12 If the essentiality of these services is a valid criterion of their income 
productivity then petitioner should logically have included the compensation 
paid for secretarial and janitorial services in its formula, since these services 
were obviously necessary to the operation of respondent’s business. The Adair 
case clearly holds that such a criterion may not validly be applied. 
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this work obviously had no bearing on the income of his 
business. 

As the Tax Court correctly found, the drafting work was 
clearly of an auxiliary nature. The clients were paying for 
plans or ideas for the use of land, not for the drafting of 
the plats and maps that represented or depicted these ideas. 

When petitioner alleges error on the part of the Tax Court 
in finding drafting not to be engineering work, it miscon¬ 
strues that Court’s statement. When the Tax Court said 
that “ . . . considering drafting as not engineering work, 
less than 20% of the gross receipts were paid for engineer¬ 
ing services,” (App. 21) it was not passing on the ques¬ 
tion of whether drafting was work of an engineering na¬ 
ture. It was merely stating that it did not believe the 
drafting services performed here to be an income produc¬ 
ing factor and that for this reason it was excluding draft¬ 
ing from “engineering services” in order to distinguish it 
from the type of services performed by employees which 
might have some bearing on income productivity. Its find¬ 
ing that the compensation paid to the employees for the 
non-drafting services were less than 20% of the gross 
receipts of the business is consistent with the finding in 
the Adair case that the total compensation paid to engi¬ 
neering employees was less than 20% of gross income. 
When this Court and the Board assumed arguendo that 
the salary test could be applied to the engineering em¬ 
ployees, it was not necessary to determine which of their 
services had some bearing on income and which did not in 
order to dispose of the District’s contention. 

Petitioner charges the Tax Court with reliance on deci¬ 
sions of other courts construing similar statutes instead of 
looking directly to the statutory provision here involved 
(Pet. Brief, p. 23). We suggest that petitioner shows a 
singular lack of regard not. only for the decisions of other 
courts under similar statutes, but, indeed, for the decision 
of this Court directly interpreting the statutory provision 
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involved in the instant case. The very factors which peti¬ 
tioner claims are “wholly immaterial to the decision of 
this case” (Pet. Brief, p. 22) are those which this Court 
and the Board of Tax Appeals found to be determinative 
of the Adair case. However, petitioner conveniently ig¬ 
nores this fact and continues to apply its salary test which, 
as this Court found in the Adair case, is not a proper 
standard under the statutory provision involved. 

The unwillingness of the petitioner to recognize the true 
meaning of the statutory provision—that the nature or 
character of the work performed governs—is best illus¬ 
trated by its example of the person conducting a house 
painting business. Quite clearly such an individual would 
not be exempt from the unincorporated business tax by an 
application of the proper standards since the income pro¬ 
ducing activity is the actual painting work performed by 
his employees. It is the ability of these employees as 
painters, and the reputation which the firm acquires from 
such ability that attracts its customers, who look to these 
employees and not to the proprietor for the actual per¬ 
formance of the painting services. The removal of the 
proprietor from the business would not mean that the 
business would cease since it is the services of his em¬ 
ployees that produce the income and not those of the pro¬ 
prietor. 

Inasmuch as it was the services of Ghent as a site plan¬ 
ning engineer that was responsible for the production of 
the income of his business and not those of his employees, 
the Tax Court correctly determined that the 80% personal 
service test had been met. The fact that more than 20% 
of the respondent’s gross income was paid to certain em¬ 
ployees and others does not alter this conclusion since 
their services were merely incidental. The substitution 
of a test based on the amount of compensation paid to these 
persons for the statutory requirement of a direct examina¬ 
tion into the income productivity of their services is clearly 
contrary to law. 
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SECTIONS 8-l(«) AND 8-l(f) OF THE REGULATIONS. AS AMENDED 
MARCH 17, 1953, CANNOT BE APPLIED HERE BECAUSE THEY ARE 
INVALID AND EVEN IF VALID COULD NOT BE GIVEN RETROACTIVE 
EFFECT. 

A. The Amended Regulations are Invalid. 

i 

After this Court rejected the petitioner’s attempt to im¬ 
pose a salary test in the Adair case, the petitioner attempted 
to circumvent this decision by amending its Regulations to 
prescribe this salary test as the standard for determining 
whether more than 80% of the gross income of a business 
was derived by the personal services actually rendered by 
its proprietor. This amendment provides in pertinent part 
that 

“In determining whether the business meets this re¬ 
quirement [the 80% statutory test] it will be presumed 
that employees and agents of the business (as dis¬ 
tinguished from the owner or owners of the business) 
produced gross income for the business in an amount 
at least equal to the gross amount paid such employees 
and agents, so that if the total amount paid such em¬ 
ployees and agents exceeded 20% of the gross income 
of the business during any tax year, it will be further 
presumed that the 80% exemption requirement has not 
been met.” 13 

While the petitioner describes the presumptions created 
by this amendment as being rebuttable in nature (Pet. Brief, 
p. 26), it applies them here as a conclusive presumption. 
Petitioner argues that as a matter of law the Tax Court must 
find that more than 80% of the gross income of his business 
could not have been derived from Ghent’s personal services 
because from forty to fifty-five per cent of that income was 
paid to his engineering employees, free-lance draftsmen and 


13 Regulations Section 8-1 (c) as amended March 17 1953; Pet. Brief p. 12. 



independent engineering firms (Pet. Brief, pp. 19 and 22). 14 

By means of this conclusive presumption, petitioner at¬ 
tempts to dispense with proof of the source of the gross 
income of the business which is clearly a question of fact 
and to substitute a mathematical computation as the sole 
criterion for determining the taxpayer’s right to an exemp¬ 
tion. This substitution of another standard for that which 
has been prescribed by the statute is clearly beyond the 
administrative power of petitioner. 13 The only power con¬ 
ferred upon it under the statute here involved is to pre¬ 
scribe and publish regulations which carry out the purpose 
of the Act by properly interpreting its provisions. 16 

As the Supreme Court- stated in Miller v. United States, 
294 U.S. 435, at p. 440, 

“The vice of the regulations, therefore, is that it 
assumes to convert what in the view of the statute is a 
question of fact requiring proof into a conclusive pre¬ 
sumption which dispenses with proof and precludes 
dispute. This is beyond administrative power. The 
only authority conferred, or which could be conferred, 
by the statute is to make regulations to carry out the 
purpose of the act—not to amend it.” 

Petitioner argues that its amendment here is an exercise 
of its power to “correct prior erroneous regulations and 
interpretations” (Pet. Brief, p. 28). Inasmuch as the prior 
regulations merely paraphrase the statute, it is obvious 

14 The petitioner is more lenient here than in its amended regulations inas¬ 
much as it excludes the salaries paid for secretary and janitorial services. 
Under the amended regulations these services would also be presumed to pro¬ 
duce gross income for the business in an amount at least equal to the com¬ 
pensation paid to the employees who rendered these services and their com¬ 
pensation would accordingly be included in the mathematical formula pre¬ 
scribed. 

15 Cf. Miller v. United States , 294 U.S. 435, 55 S. Ct. 440 (1935); WorTc v. 
United States, 261 U.S. 352, 43 S. Ct. 389 (1923); Waite v. Macy, 246 U.S. 
606, 38 S. Ct. 395 (1918); Commissioner v. ClarJ:, 202 F.2d 94 (C.A. 7th 
1953). 

16 Section 1, Title XVI, District of Columbia Income and Franchise Tax Act 
of 1947; 61 Stat. 359, §47-1595, D.C. Code, 1951. 


23 


that the interpretation which petitioner deemed to be erro¬ 
neous and in need of correction was this Court’s interpreta¬ 
tion of the statute involved in the Adair decision, where it 
found that the statute did not permit the use of the salary 
test as the sole standard for determining the exemption. 
Petitioner hereby introduces a novel concept of administra¬ 
tive law whereby an administrative agency can, by the 
adoption of an interpretative regulation, overrule an ad¬ 
verse statutory interpretation by the highest judicial tri¬ 
bunal of its jurisdiction. 

B. The Amended Regulations Cannot be Retroactively Applied. 

However, even if an agency can by regulation overrule 
an interpretation of this Court, the amended regulation 
cannot be retroactively applied to the tax years involved in 
this case. This Court’s holding that the 80% exemption 
must be determined on the basis of all of the facts and not 
on the basis of an employee salary test, is an interpretation 
of the statutory language which is inherent in the District’s 
prior regulations. As the Tax Court correctly held, the 
decision of the Supreme Court in Helvering v. R. J. 
Reynolds Tobacco Co., 306 U.S. 110, 59 S.Ct. 423 (1939), 
establishes the rule that an amendment to a regulation 
which changes a valid contrary interpretation of the law 
cannot be retroactively applied. 

Manhattan General Equipment Co. v. Commissioner, 297 
U.S. 129, 56 S. Ct. 397 (1936), relied on by petitioner, does 
not support its position. In that case the Supreme Court 
held that the prior regulation was invalid and, therefore, 
could not have been applied even in the absence of an 
amendment. While this case may be authority for the point 
that a regulation may be given retroactive effect when there 
is no valid interpretation existing at the time of its adop¬ 
tion, it does not hold that an amendment changing a valid 
interpretation of the statute can be so applied. To the con¬ 
trary, the following language of the Supreme Court’s opin¬ 
ion in the General Equipment Co. case, supra, supports 
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respondent’s contention that the District’s amended regu¬ 
lations are invalid: 

# 

“The power of an administrative officer or board to 
administer a federal statute and to prescribe rules and 
regulations to that end is not the power to make law, 
for no such power can be delegated by Congress, but 
the power to adopt regulations to carry into effect the 
will of Congress as expressed by the statute. A regula¬ 
tion which does not do this, but operates to create a 
rule out of harmony with the statute, is a mere nullity. 
[Citations omitted.] And not only must a regulation, in 
order to be valid, be consistent with the statute, but 
it must be reasonable.” 17 

Even if petitioner’s salary test were applied as only a 
rebuttable presumption in its amended regulation, this 
amended regulation would not be valid since it fails to meet 
the test of reasonableness. This is adequately demonstrated 
by the rejection of this test by this Court in the Adair case, 
and by the other courts in construing similar provisions of 
federal income tax statutes. (See supra , pp. 14-15.) 


m 

THE FACT THAT THE TAX COURT'S CONCLUSIONS OF LAW ARE EM¬ 
BODIED IN ITS OPINION RATHER THAN BEING SEPARATELY STATED 
DOES NOT INVALIDATE ITS DECISION. 

Section 3 of Title IX of the District of Columbia Revenue 
Act of 1937, as amended by the Act of May 16, 1938, 18 in 
requiring the Tax Court to “make separate findings of fact 
and conclusions of law” does not require the conclusions 
to be stated separately from the opinion of the court but 
merely requires a separation of these conclusions from the 
findings of fact. Accordingly, the Tax Court was properly 
acting within the scope of its rule making power when it 
prescribed in Rule 34 19 that the conclusions of law may be 

17 297 U.S. at pp. 134-135. 

is 52 Stat. 370, §49-2403, D.C. Code, 1951. 

19 Rules of Procedure Before the District of Columbia Tax Court, Feb. 1, 
1951, as amended November 12,1952; D.C. C.T. Par. 13-835. 
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either stated separately in numbered paragraphs or may 
be incorporated in the opinion of the Court. 

Petitioner has previously challenged a decision of the 
Tax Court on the basis of a failure to comply with Section 3 
of Title IX, supra . In its brief 20 on appeal to this Court in 
District of Columbia v. Carter, App. D.C. , 208 F.2d 
50 (1953), petitioner raised the identical argument pre¬ 
sented here. By a per curiam decision, this Court affirmed 
the Tax Court’s decision in that case, thereby rejecting 
petitioner’s argument. 

It is submitted that the Tax Court complied with the 
provisions of Section 3 of Title IX, supra, when it made 
separate findings of fact and conclusions of law, embodying 
the latter in its opinion, and that its decision is not invalid 
because of a failure to comply with this requirement. Nor 
does it appear that petitioner was in any way prejudiced 
by an inability to determine the legal basis of the Tax 
Court’s decision. 

CONCLUSION 


This case is indistinguishable in essence from the Adair 
case, and accordingly should be affirmed on the basis of 
that decision. The Tax Court here correctly applied the 
standards established by that case and properly refused to 
apply the “compensation” yardstick advocated by the peti¬ 
tioner. The District’s amended Regulations are invalid 
and, in any event, cannot be retroactively applied to the 
tax years involved here. It is respectfully submitted, there¬ 
fore, that the decision below should be affirmed. 

Respectfully submitted, 

Harold D. Cohen 
Vernon C. Kohlhaas 
Michael Waris, Jr. 

Robert B. Yorty 
Attorneys for Respondent 
1007 Ring Building 
Washington, D. C. 


20 Brief for Petitioner, Docket No. 11858, pp. 11-12. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia Circuit 


No. 12,199 


District of Columbia, Petitioner , 

v. 

Pierre M. Ghent, t/a Pierre M. Ghent and 
Associates, Respondent. 


REPLY BRIEF OF PETITIONER 


The brief of respondent ignores almost completely the un¬ 
disputed evidence in this case and the specific findings of 
fact made by the Tax Court, substituting therefor its in¬ 
terpretation of the facts. Respondent has further sub¬ 
stituted certain criteria arrived at from interpretation 
of an unrelated and inapplicable Federal statute to support 
the decision of the District of Columbia Tax Court, rather 
than looking specifically to the exemption provisions of the 
unincorporated business tax law for the District of Co¬ 
lumbia. 

While petitioner considers that its brief filed herein ade¬ 
quately supports its contention that more than 80% of the 
gross income of respondent’s business was not derived 
from personal services actually rendered by the respond- 
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ent in the conduct of that business, petitioner deems it a 
duty to point out certain erroneous statements of fact and 
law contained in the argument in respondent’s brief in 
order that the issues here involved may be clearly presented 
to the Court. 

Respondent’s Counter-Statement of the Case 

Respondent’s counter-statement of the case has not been 
prepared in accordance with Rule 17(c) of the rules of this 
Court and, therefore, should not be considered. Houston v. 
Southwestern Bell Telephone Company , 259 U. S. 318, 325, 
66 L. Ed. 961, 42 S. Ct. 486; 3 Am. Jur. Appeal and Error, 
Sec. 768. Rule 17(c)(5) required the petitioner to make a 
concise statement of the case containing all facts material 
to the consideration of the questions presented, with refer¬ 
ences to the transcript or printed record. Petitioner com¬ 
plied with this rule. Rule 17(e)(3) required respondent to 
make a counter-statement of the case, if deemed necessary, 
conforming to the requirements of paragraph (5) of sub¬ 
division (c) of Rule 17 as respondent deemed necessary to 
correct any inaccuracy or omission in the petitioner’s state¬ 
ment of the case. 

The respondent’s counter-statement of the case is not 
directed to correction of any inaccuracies or omissions in 
the petitioner’s statement of the case. In fact, respondent’s 
counter-statement does not criticize in any respect peti¬ 
tioner’s statement of the case and, consequently, the 
counter-statement should be disregarded. Houston v. 
Southwestern Bell Telephone Company, supra. 

Erroneous Statements of Fact 

In the last paragraph on page 10 of respondent’s brief, 
respondent states: 


“• # • Its [ District of Columbia Tax Court ] con¬ 
clusion that more than 80% of the gross income was 
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derived from Ghent’s personal services was based 
on its factual finding that it was the services per¬ 
formed by Ghent, rather than those of his em-j 
ployees, which were responsible for producing the 
income of the business.” (Italics supplied.) 


Statements to the same effect couched in different lan¬ 
guage are contained in the last paragraph on page 11, the 
first paragraph on page 12, the first paragraph on page 13, 
the second paragraph on page 17, the first paragraph on page 
18, the first paragraph on page 19, and the last paragraph 
on page 20. There are no factual findings by the Tax Court 
to support these statements. (App. 1-10.) On the contrary 
the Tax Court found as a fact in Finding of Fact 3, (App. 
1 , 2 ): i 


“3. The practice of site planning engineering as 
engaged in by the petitioner consisted of the imag¬ 
inative conception of a plan or scheme for the most 
advantageous use of a parcel of land or ‘site’, as it 
was sometimes called, and its development and pre¬ 
sentation to the owner , for which the owner paid 
the petitioner a fee or other compensation.” 
(Italics supplied.) 

This finding is amply supported by the evidence in this 
case. The respondent testified in Transcript 113: 

“All my work, to answer that completely, is a 
package deal. In other words, I produce a final i 
plan or final report for whatever the scope is of the 
particular task for which I am particularly hired.” 

Norris, respondent’s chief designing engineer, admitted 
that site planning requires not only the ideas, but requires 
them in tangible form (App. 86). In the example offered by 
respondent as typical of his work, the client was interested 
in the specific plans for the development of that area, and 
those plans were represented by drawings, models and so 
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forth, all physically done by respondent’s employees (App. 
64, 86). 

Even in the absence of Finding of Fact 3, the evidence 
viewed as a whole precludes any interpretation other than 
the conclusion that respondent operated one business and 
that all of the services rendered were essential and neces¬ 
sary to the formulation and presentation to a client of a 
finished plan. The evidence and findings of fact are com¬ 
pletely devoid of anything to support the implication in¬ 
herent in the Tax Court’s opinion, and the statement in 
respondent’s brief, p. 17, voicing that implication, that the 
employees and the proprietor were engaged in different ac¬ 
tivities, rather than conducting or carrying on one business. 
To state the proposition is to explode it. Obviously abstract 
ideas would be of absolutely no value to a client, nor would 
abstract ideas be acceptable to the various planning, school, 
sewer, water, and highway commissions of the communities 
involved from whom acceptance and approval of the plans 
were required. Presumably it was on the basis of these 
undisputed facts that the Tax Court found that the serv¬ 
ices rendered by respondent’s employees and by independent 
engineering firms were required and necessary in the pre¬ 
paration of the site plans conceived, developed, and present¬ 
ed to the clients of respondent’s business (Findings of Fact 
3, 5,13 and 14, App. 1,3 and 8). There is no basic finding or 
evidence to support an opinion or conclusion that such serv¬ 
ices were of an auxilliarv or incidental nature. (Respond¬ 
ent’s brief, page 12.) 

In the last paragraph of page 18 of respondent’s brief, the 
statement is made that the “services of the independent 
engineering firms were not performed by Ghent and de¬ 
livered to his clients as part of his ‘site planning package’ 
but were surveying and field engineering services indepen¬ 
dently performed for the clients by these firms.” Plain 
answer to this is to be found in the testimony of respondent 
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himself, wherein he stated he was employed in many cases 
to develope the detailed professional engineering on various 
sites (App. 27). In fact, in respondent’s testimony with 
reference to a typical project he stated he was called on to 
develope the detailed engineering plans consisting of estab¬ 
lishment of road grades, the preparation of routine com¬ 
putations and design of storm sewers and other professional 
engineering features. He further stated that his employees 
were able to, and did, such professional engineering (App. 
38, 39). In light of this evidence respondent was only 
making a statement of the obvious when in discussing his 
relationship with the independent engineering firms he said 
(App. 64): 

“ * * * It was simply my client as a service asked 
me to get this certain service rendered as part of | 
the package deal. ’ ’ (Italics supplied.) 

The statement of respondent in the last paragraph of 
page 19 that petitioner charges the Tax Court with reliance 
on decisions of other courts construing similar statutes in¬ 
stead of looking directly to the statutory provision here in¬ 
volved is completely without basis. It was the difference 
between the District statute and the Federal statute, and not 
similarity which prompted petitioner to point out the dis¬ 
tinctions. (Petitioner’s brief, pages 23, 24.) 

Erroneous Statements of Law 

Respondent in its brief, in the beginning of the last 
sentence on page 10, states: 

“This ultimate finding, based on the Tax Court’s 
thorough consideration of all of the evidence, is 
presumptively correct, and could be set aside here 
only if it were found to be clearly erroneous. Dis¬ 
trict of Columbia v. Pace, 320 U. S. 698, 64 S. Ct. 

406 (1944).” 
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This is adequately answered by the United States Court of 
Appeals in District of Columbia v. Seven-Up Washington, 
Inc. —U. S. App. D. C.—Fed. 2d—cert. den. 347 U. S. 989, 
wherein the Court stated: “Our review is guided by § 
47-2404 (a), D. C. Code (1951), as amended, 66 Stat. 544 
(1952). Our acceptance of the facts as found by the Tax 
Court does not require acceptance also of its conclusions of 
law. Regard for the special function and competence of the 
Tax Court does not warrant avoiding our responsibility of 
reaching a decision of our own as to the application of the 
law to the facts. Even if its ultimate conclusions, stated by 
the Tax Court to be conclusions of law, should be considered 
as factual they are not accepted by this court if we consider 
them to be clearly erroneous. Rule 52(a), Fed. R. Civ. P.” 

The so-called “ultimate finding” is based upon the er¬ 
roneous conclusion of the Tax Court referred to in peti¬ 
tioner’s brief (page 30) as follows: “An analysis of the 
testimony and the facts as found by the Court would clearly 
indicate that, considering drafting as not engineering work, 
less than 20% of the gross receipts were paid for engineer¬ 
ing services.” This conclusion, contained in the opinion 
of the Tax Court, points up the failure of the Tax Court to 
comply with the requirements of its governing statute to 
make separate findings of fact and conclusions of law. Peti¬ 
tioner certainly does not agree with respondent’s statement 
on page 25 of its brief that petitioner was not in any way 
prejudiced “by an inability to determine the legal basis of 
the Tax Court’s decision.” In enacting the Tax Court’s 
governing statute the Congress undoubtedly chose to elim¬ 
inate any inability on the part of anyone to determine the 
basis for the Tax Court’s decisions by specifically providing 
that the Court must make separate findings of fact and 
conclusions of law. 

Respondent adheres to the criteria set up by the courts 
in interpretation of the Federal statute that the income of a 
corporation is required only to be ascribed primarily to the 
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activities of shareholders, and ignores the provisions of the 
District statute that more than 80% of the income of the 
business must be derived from the owner’s personal services 
actually rendered in conducting or carrying on such busi¬ 
ness. In so doing respondent, like the Tax Court, completely 
ignores the evidence and the specific findings of fact made by 
the Tax Court to the end that the 80% requirement becomes 
a complete nullity. 

i 

Respectfully submitted, 

Vernon E. West,* 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel, J). C., 
George F. Donnella, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 



